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In the 
SUPREME COURT 
of the 
STATE OF IDAHO 
RICHARD W. KRIEBEL, 
Plaintiff-Appellant, 
- ,  
V 
STATE OF IDAHO, 
Respondent. 
Appealed from the District Court of the Second 
Judicial District of the State of Idaho, in and 
for Nez Perce County 
1 Honorable CARL 3 .  KERRICK, District Judge 
LAWRENCE G. WASDEN 
Attorney for Respondent 
MOLLY J, HUSKEY 
Attorney for Plaintiff-Appellant 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
RICHARD W. KRIEBEL, ) 
) 
) SUPREME COURT NO. 35340 
Petitioner-Appellant, ) 
) 
) 
v .  ) 
) 
) 
STATE OF IDAHO, ) 
) 
Respondent. ) 
CLERK'S RECORD 
Appeal from the District Court of the Second Judicial District 
of the State of Idaho, in and for the County of Nez Perce 
BEFORE THE HONORABLE CARL B. KERRICK. DISTRICT JUDGE 
Counsel for Respondent 
Mr. Lawrence G. Wasden 
Attorney General 
Post Office Box 83720 
Boise, Idaho 83720-0010 
Counsel for Appellant 
Ms. Molly J. Huskey 
State Appellate PD 
3647 Lake Harbor Lane 
Boise, ID 83703 
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THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
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STATE OF IDAHO, 
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late: 6/17/2008 
rime: 02:40 PM 
'age 1 of 2 
Secv ' Judicial District Court - Nez Perce Cor 
ROA Report 
Case: CV-2007-0002522 Current Judge Carl B Kerrick 
Richard Wayne Kriebel, Plaintiff vs State Of Idaho, Defendant 
Richard Wayne Kriebel, Plaintiff vs State Of Idaho, Defendant 
3ate Code User Judae 
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ORDR TERESA 
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REGISTER OF ACTIONS 
STAT TERESA 
New Case Filed-Post Conviction Relief Carl B. Kerrick 
Filing: 9SPC - Post Conviction Relief Filing Paid Carl B. Kerrick 
by: State of Idaho (defendant) Receipt number: 
0306296 Dated: I21412007 Amount: $.00 (Cash) 
For: State of ldaho (defendant) 
Motion and Affidavit for Fee Waiver Carl B. Kerrick 
Petition and Affidavit for Post Conviction Relief Carl B. Kerrick 
Motion and Affidavit Support Appointment of Carl B. Kerrick 
Counsel 
Subject: Kriebel, Richard Wayne Attorney Carl B. Kerrick 
Retained Neil P Cox 
Hearing Scheduled (Status Conference Carl B. Kerrick 
0111012008 01:15 PM) 
Notice Of Hearing Carl B. Kerrick 
Order Granting Motion for Appointment of Carl B. Kerrick 
Counsel 
Motion for Summary Disposition--state Carl B. Kerrick 
Respondent3 Brief in Support of Motion for Carl B. Kerrick 
Summary Disposition--state 
Hearing result for Status Conference held on Carl B. Kerrick 
0111012008 01:15 PM: Hearing Held 
Minute Entry Hearing type: status conference Carl B. Kerrick 
Hearing date: 111012008 Time: ? : I9  pm Court 
reporter: Nancy Towler Audio tape number: DC# 
3999 
Motion for Extension--petitioner Carl B. Kerrick 
Order for Extension--2-7-08 to file memo and Carl B. Kerrick 
supporting documents 
Stipulation for Extension Carl B. Kerrick 
Memorandum Response to Motion to Dismiss Carl B. Kerrick 
Affidavit of Richard Kriebel Carl B. Kerrick 
Hearing Scheduled (Motion for Summary Carl B. Kerrick 
DispositionlDismissaI 0312012008 01:15 PM) 
Notice Of Hearing Carl B. Kerrick 
Hearing result for Motion for Summary Carl B. Kerrick 
DispositionlDismissaI held on 0312012008 01:15 
PM: Case Taken Under Advisement 
Minute Entry Hearing type: Motion for Summary Carl B. Kerrick 
DispositionlDismissaI Hearing date: 312012008 
Time: 1:18 pm Audio tape number: 4042 
Order Granting Motion for Summary Dispositi0.n ....;a,, Carl B. Kerrick 
.:. 
Civil Disposition entered for: State of Idaho, ' "Carl B. Kerrick 
Defendant; Kriebel, Richard Wayne, Subject. 
order date: 412112008 
Case Status Changed: 
.f.osed Carl B. Kerrick 
, >  I p .  
late: 6/17/2008 
rime: 02:40 PM 
'age 2 of 2 
Secr ' Judicial District Court - Nez Perce Coi . 
ROA Report 
Case: CV-2007-0002522 Current Judge Carl B. Kerrick 
Richard Wayne Kriebel, Plaintiff vs State Of Idaho, Defendant 
Richard Wayne Kriebel, Plaintiff vs State Of Idaho, Defendant 
3ate Code User Judae 
User: DEANNA 
5/22/2008 APSC DEANNA Appealed To The Supreme Court Carl B. Kerrick 
MOTN DEANNA Motion for Order Appointing Idaho Carl B. Kerrick 
Appellate Public Defenders on Appellate 
NTAP DEANNA Notice Of Appeal Carl B. Kerrick 
5/27/2008 ORDR DEANNA Order Appointing State Appellate Public Defender Carl B. Kerrick 
ATTR DEANNA Subject: Kriebel, Richard Wayne Attorney Carl B. Kerrick 
Retained Molly J. Huskey 
3/9/2008 SCRT DEANNA Supreme Court Receipt - Filing of Clerk's Carl B. Kerrick 
Certificate at the SC 
SCRT DEANNA Supreme Court Receipt - Clerk's Record must be Carl B. Kerrick 
filed at the SC by July 28, 2008 
REGISTER OF ACTIONS 
Petitioner 
FILED 
fN THE DISTRICT COURT OF 'THE $8 LO,, d JUDICIAL DISTRICT 
OF THE STATE OF IDAHb, IN AND FOR TKE COUNTY OF ~ , z % & r c e  
J Petitioner, . j 
) PETrnON AND m A m  
VS. 1 FOR POST CONVICTION 
> m I E F  
0 zo4lto 2 ) 
> 
Respondent. ,. > 
2 ) 
( :  
The Petitioner alleges: 
I 1. Place of detention if in custody: %Leo 6 h k  &&be./ Z n ~ . C : b h  
I 
2. Name and location of the Court which imposed judgementlsentence: 2% 
Ppr~e 3 Mrs.++ C a u r k  , 
, . 
3. The case number and the offense or offenses for which sentence was imposed: 
. . (a) Cac;eNumber: LEOS -cob;? 
(b) Offense Convicted: Led &~d-@ ~ 7 % .  L<>LA. u d u  ~ 3 k . L  i 9 - I S O ~ '  
4. The date upon which sentence was imposed and the terms of sentence: 
a. Date of Sentence: d . Cap .kn* &-_DC 
b. Terns of Sentence: Tww A, -Eve W P ~ C L .  10 &zed i s 1 ode &&& 
I PETJTLON FOR POST CONVLC'IION RELIEF - 1 
'L . -  Revise& 10/13105 
3 
. : 
5. Chmk whether a finding of guilty was 'made after a plea: C ' $ofgui1ty [ of not guilty 
6. Did you appeal fiom tXre judgment of conviction or the imposition of sentence? 
If so, what was the Docket Nmber of the Appeal? 
7- State concisely a l l  the gromds on which you base yorn application for post 
conviction relief (Lise additional'sheets ifnec&~q.ny.) 
- . +.. 1 Oh 2. &*. h ~~ gwsUlldlC (P El.kaAkIdd* /.fib: t0OL c p = i n h  
ka,%o&h& do. 3.61\/?2755@&1~ ZY, ZOO&)) 
8. Prior to f.hb petition, bave'yo~ filed iyith respect: to Zhjs coavicSion.: 
! 
, a Petitions in state or Fedmal court for habegs Corpus? . . 
b. Any'Qther petitions motion$ or' applications in any other comt? 
c. If you m e r e d  yes to a orb abovkstrae the name and court in which each 
pelition, motion or application was ailed: 
PEXTXON FOR POST COFNICDON R E L m  - 2 
, 
I Revised: 1 0/13/05 
r. 9. If your appfication is based upon the fdwe of counsel to adequak1y represent you, 
(. - 
state concisely and in QetaH what counsel fded to do j, represenhg your hteresEs: 
I 10. Are you seeking leave to proceed in forma pauperis, &at is, requesting the 
I 
I 
I proceeding be at county expense? (If you answer is yes", you fwst fill o~ a 
Motion to Proceedk Foma Pauperis md szrpporting affidavit.) 
Fq Yes C IN0 
I 
2 1. Are you requesting the appointment oTcaunseI to repsesent you in this case? (If you 
I 
I 
I .  
w w e r  is "yes'7, you must £3 out a Motion for the Appointment of Counsel and suppbrting 
&davit, as well as a Motirixl to Proceed In Formst Pauperis and suppordng affidavit.) 
12. State spec3caUy the refief you seek: 
/c" 13. This Petition may be accompanied by &davits in support of the petition. (Forms 
'.-. for this are available.) 
DATED this $7- day of dovern ',20&. . 
STATE OF IDAHO 1 
> ss 
Countyof ADA 1 
,@:L Lac,! LJ. !4treL/ . bking sworn, deposes and says that the paxty is the 
Petitionn in the above-entitled appeal and that all statements in this PETXION FOR POST 
CONVICTION =LIEF are true and correct to the best of his or her knowledge and belief. 
\ SUBSCRIBED AND SWORN 
8*,atl""l,, 
.8'8\b~ REP*, a (SEAL) $;o .*-**., +% 
rC ', .* : * : <p.PY '0% 5 
'9: 0 p .' : 3 % :  3 ,. + j o g  i % 
. " 5  = \ *- s *,,B~ *: y. p \9 Z. *** ....... .a 
'x, o'+** 
t8~##s,,,,,tt88"8 
9 
and AFFIRMED to before me this day of 
A 
Commission expires: 
PETITION FOR POST CONVICTION RELIEF - 4 
- Revise& 10113105 
I HEWBY CERTIFY that on the dLb day of ,dd LFCM b ~ -  , 2 0 0 ~  ,I mailed 
a copy of  fhis PETITION FOR POST CONVICTION RELIEF for the purposes of filing with the 
court and of mailing a true and correct copy via piison mail system to the U.S. m d  system to: 
hlzz Pucp ~omty Prosecuting ~ttorney 
FILED 
h a t e  na~ne~:~.L, .J  &rc~‘c& / 
(- -. D O C  No. ~,?~3pqr S~L Address . .  . 
3-i6.. ,Zbd?37o'Z 
Petitioner 
W TKE DISTRICT COURT OF THE JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, W AND FOR TILE COUNTY OF k e z  i?&-~c 
i ? ~ ~ = & f f g b  L3. d ' k ? r t ~ d h  1 
1 
Plantiff-Petitioner, 1 
1 
vs. 1 
C v O ?  0 2 5 2 7  
Case No. 
MOTION AND AlF1ODAVIT 
FOR FEE WANER (PRISONER) 
I Defendant-Respondent. 
i 
i IMPORTANTNOTICE: Idaho Code J 31-3220A(Z)(c) requires that you sehe  upon counsel 
< for the county sherzyor the department of cowection, whichever maj, apply, ,a copy of this I .. 
j motion and afldavit and any other documentsfiied in co~nection with your requestfor waiver of 
i fees. You must file proof ofsuch service with the court whevl youjile this a$dmif. 
STATE OF IDAIlO ) 
1 ss 
County of dDt4 ) 
F;i] Petitioner [ ] Respondent asks to start or defend this case without paying fees, and 
. swears under o a ~  
I. This is an action for (type of case). F&- beu\r ,~hv~ '&\kc$ . . 
2. 1 am unable to pay the court costs. I verify that the statements made in this affidavit are 
true and correct. I understand that a false statement in this affidavit is perjury and I could 
MOTTON A l h  AFFIDAVIT FOR WANER (PRISONER) 
PAGE 1 
Revised. 10113/05 . . 
be sent to prison for one (I) to fourteen (14) years. The waiver of paymen. does not 
C prevent the court &om later ordering me to pay costs and fees. 
3. I have attached to &is affidavit a cment statement of my inmate account, certified by a 
custociim of imiate accounts, that reflects the. activity ofthe account over my period of . 
inc-eraiion or for fie last twelve (12) months, whichever is Iess. I zunderstand that X am 
not an indigent prisoner, a d  will be required to pay dl or pat ofthe court fees, i f 1  have 
I had any h i l s  in my h a t e  account during the last twelve (1) months or the period of my 
I 
I 
1 incarceration, whichever is less. 
j 
i 
i Do not have any items blank. Kany item dues noof apply, write "N;/A "- Attach additional 
pages fmure ,space is neededfdr any response. 1 
1 
! 1 
XDE'NTEFXCAZTON AND RESIDENCE: 
1 
I b&3me: J?khrd A,! 2fire&/ , Otbei- Names I have used: 
I 
I How Iong at that Address; Z ws Phone: 
. Date and place of birth: fq & /?~llw%t. LA? 
Education completed (years):) ' I 'k 
~ & t a l  Status: [ ]Single [ ]Manii+d y(1Divorced [ ]Widowed [ ]Separated 
ASSETS: 
kist all real praperty Qand and 'buildings) omed or being purchased by you. 
~ e g a l  Your 
Address City State Description Value E ~ P W  
MOTION AND MEDAVIT FOR FEE WAIVER (FR?SONER) 
; (, PAGE 2 Revised: I0113/05 
' 9 
List aU other property owned by you and state its value. 
Dbcription (provide description for each item) Value 
Cash: kJ,fd . . 
Notes and Receivables: . . .  . .. .. . . 
Vehicles: 
~anWcredit UniodSavingsiCheckipg Accounts: 4 4  
StoclcsL3onds/lnvestments/Certificates of Deposit: d/i4 
I 
T m t  Funds: 
Retirement AccountsmRAs/4OlQ's: p//p . . 
Cash Value 'Insurance: . ,d/p 
- 
Motorcycles/BoatslXV's/Snowmobiles: d/$ . . 
ToolslEquipment: .',/A 
Sporting GoodsIGuns: .. ' 
Other (describe) 
EXPENSES: List all of  yo- monthly expenses. 
Expense 
Average 
Monthly Payment 
RentfHouse Payment: &/A 
MOTION AND AFFIDAVIT FOR WANER (FRISONER) 
PAGE 3 
.. Revised: I0/13/05 
Ve,Gcle Payment(s): /A 
' 
Credit Cards: (list each account niuabw) u/d 
f 
Loans: ( m e  of lender and reason for loan) 
E1ectricityfl;lahu-aZ Gas: A/\fi 
Water/Sewer/Tr~h 
Phom: 
Groceries: 
Clothing: f fl 
/ 
Anto Fuel: 
Auto Maintenance: ]A 
I 
AU~O Imurance: J/fi 
Medical hsmance: . 
Medical Expense: / f l  
I : '  
How mirch can you borrow? eFromWhom? . 
MUTlQN AllJ.3 AFFIDAVIT FOR FEE WANER (PRISONER) 
PAGE 4 
Revised: 10/13/05 
When did you f i le  your last income tax retum?_lpn ~ A Q L ~  r~ Amowlt of Refind? f 
PERSON& REmRENCES (These persons must be able to verify Somation provided): 
/ 
Name Address Phone Years lthmv-n 
TypedRrjnted Name 
i I SUBSCXUBED AND SWORN 
MOTION AHD AF'FTDAVXT FOR FEE WAIVER (PRtSOmR) 
I PAGE 5 I Revised: 10/13/05 
= IDOC TRUST =========== OFFENDER BANK BALANCES ========== 10/25/2007 = 
Doc No: 78745 Name: KRIEBEL, RICmRD W 
Account: CHK Status: ACTIVE 
ISCI/UNT13 PRES FACIL 
TIER-C CELL-55 
Transaction Dates: 10/01/2006-10/25/2007 
Beginning Total Total Current 
Balance Charges Payments Balance 
0.31 1425.40 1430.03 4.94 
................................ 
..... TWSACTIONS ................................ 
Date Batch Description Ref Doc Amount Balance 
- - - - - - - - - -  - - - - - - - - - - - - -  - - - - - - - - - - - - - - - - - -  - - - - - - - - - -  - - - - - - - - - -  - - - - - - - - - -  
10/01/2007 110391177-419 099-COMM SPL 3.79DB 0.66 
10/02/2007 HQ0391707-004 012-RCPT CHECK REFUND 13.30 13.96 
10/08/2007 110392453-473 099-COMM SPL 12.37DB 1.59 
10/09/2007 HQ0392520-232 030-10/2007 CI INC CI INCOME 96.80 98.39 
10/15/2007 HQ0393223-020 061-CK INMATE 126769 20.45DB 77.94 
10/15/2007 HQ0393231-003 011-RCPT MO/CC 20.00 97.94 
10/15/2007 110393253-468 099-COMM SPL 55.17DB 42.77 
10/22/2007 110393926-414 099-COMM SPL 27.47DB 15.30 
10/23/2007 110394057-023 072-METER MAIL 119034 0.41DB 14.89 
10/24/2007 HQ0394259-008 061-CK INMATE 119180 9.95DB 4.94 
STt'-.E OF IDABO 
I.dsb Dep~3rtmcnt of C0tmtion 
: Issoby certify tlm: the l im~oing is a fu!l, W, and 
i:omct cc;iy of an inatrilment as the same now remains 
on filo r.rd-af recw$ in my oflicc. 
!:,YES$ my Imid k";ieto affwd this& \v..-~ . 
day of ~k4-0 h@,r A.D., 2 0 d l  
= IDOC TRUST =========== OFFENDER BANK BALANCES ========== 10/25/2007 = 
Doc No: 78745 Name: KRIEBEL, RICHARD W 
Account: CHK Status: ACTIVE 
Transaction Dates: 10/01/2006-10/25/2007 
Beginning Total Total 
Balance Charges Payments 
0.31 1425.40 1430.03 
................................ 
................................ TRANSACTIONS ========= 
Date Batch Description Ref Doc 
- - - - - - - - - -  - - - - - - - - - - - - -  - - - - - - - - - - - - - - - - - -  - - - - - - - - - -  
03/19/2007 110368336-450 099-COMM SPL 
1 03/20/2007 110368480-464 099-COMM SPL 
03/26/2007 110369177-461 099-COMM SPL 
! 04/02/2007 110369872-420 099-COMM SPL 
1 04/03/2007 110370016-056 071-MED CO-PAY 121071 
I 04/09/2007 HQ0370833-237 030- 4/2007 CI INC CI INCOME 
1 04/16/2007 110371581-493 099-COMM SPL 
' 04/17/2007 110371691-489 099-COMM SPL 
i 04/23/2007 110372357-450 099-COMM SPL 
' 04/30/2007 110373100-461 099-COMM SPL 
I 05/07/2007 110373994-454 099-COMM SPL 
05/07/2007 HQO374090-237 030- 512007 CI INC CI INCOME 
1 05/14/2007 110374862-495 099-COMM SPL i 05/21/2007 110375760-437 099-COMM SPL 
05/29/2007 110376449-911 099-COMM SPL 
06/08/2007 HQ0378028-238 030- 6/2007 CI INC CI INCOME 
06/11/2007 110378121-011 072-METER MAIL 
06/11/2007 110378125-495 099-COMM SPL 
06/12/2007 110378208-509 099-COMM SPL 
06/18/2007 110378849-449 099-COMM SPL 
06/25/2007 110379563-471 099-COMM SPL 
07/17/2007 HQ0382081-229 030- 7/2007 CI INC CI INCOME 
07/17/2007 HQ0382167-012 061-CK INMATE 108648 
07/23/2007 110382741-412 099-COMM SPL 
07/30/2007 110383487-446 099-COMM SPL 
07/31/2007 110383608-456 099-COMM SPL 
08/06/2007 110384606-032 072-METER MAIL 123460 
08/08/2007 HQO385008-234 030- 8/2007 CI INC CI INCOME 
08/13/2007 110385433-458 099-COMM SPL 
08/20/2007 110386535-432 099-COMM SPL 
08/22/2007 HQ0387008-009 061-CK INMATE 122667 
08/27/2007 110387339-025 072-METER MAIL 122931 
08/27/2007 110387375-445 099-COMM SPL 
09/07/2007 HQ0388749-238 030- 912007 CI INC CI INCOME 
09/10/2007 110388900-455 099-COMM SPL 
1 09/10/2007 110388976-049 072-METER MAIL 122668 
: I 09/13/2007 110389335-004 071-MED CO-PAY 155077 
09/17/2007 110389608-423 099-COMM SPL 
09/24/2007 110390425-457 099-COMM SPL 
1 
MOTION AND AFFIDAVIT FOR FEE WkIVER ':$,Q 
ISCI/UNT13 PRES FACIL 
TIER-C CELL-55 
Current 
Balance 
4.94 
....................... 
....................... 
Amount Balance 
- - - - - - - - - -  - - - - - - - - - - -  
38.11DB 16.93 
3.40DB 13.53 
10.82DB 2.71 
1.95DB 0.76 
5.00DB 4.24DB 
111.87 107.63 
59.81DB 47.82 
8.14DB 39.68 
3.01DB 36.67 
22.26DB 14.41 
13.69DB 0.72 
105.27 105.99 
56.10DB 49 .89 
17.65DB 32.24 
31.06DB 1.18 
121.44 122.62 
0.58DB 122.04 
59.56DB 62.48 
3.33DB 59.15 
45.42DB 13.73 
11.90DB 1.83 
110.88 112. 71 
49.49DB 63.22 
41.65DB 21.57 
17.72DB 3.85 
0.89DB 2.96 
0.41DB 2.55 
119.46 122.01 
40.64DB 81.37 
11.63DB 69.74 
53.39DB 16.35 
0.58DB 15.77 
13.60DB 2.17 
114.29 116.46 
79.67DB 36.79 
0.41DB 36.38 
5.00DB 31.38 
11.38DB 20.00 
15.55DB 4.45 
= IDOC TRUST =========== OFFENDER BANK BALANCES ========== 10/25/2007 = 
Doc No: 78745 Name: KRIEBEL, RICHARD W 
Account: CHK Status: ACTIVE 
Transaction Dates: 10/01/2006-10/25/2007 
Beginning Total Total 
Balance Charges Payments 
0.31 1425.40 1430.03 
................................ 
................................ TRANSACTIONS ========= 
Date Batch Description Ref Doc 
- - - - - - - - - -  - - - - - - - - - - - - -  - - - - - - - - - - - - - - - - - -  - - - - - - - - - -  
10/06/2006 HQ0350499-250 030-10/2006 CI INC CI INCOME 
10/09/2006 110350581-464 099-COMM SPL 
10/16/2006 110351322-420 099-COMM SPL 
1 10/23/2006 110351829-407 099-COMM SPL 
1 
: 11/06/2006 110353538-445 099-COMM SPL 
( 11/07/2006 HQ0353692-242 030-11/2006 CI INC CI INCOME 
: I 11/13/2006 110354186-460 099-COMM SPL 
I 11/14/2006 110354275-462 099-COMM SPL 
1 11/19/2006 110354963-824 099-COMM SPL 
11/27/2006 110355609-489 099-COMM SPL 
12/04/2006 110356566-418 099-COMM SPL 
12/05/2006 HQ0356818-222 030-12/2006 CI INC CI INCOME 
12/11/2006 110357387-509 099-COMM SPL 
12/12/2006 110357502-483 099-COMM SPL 
12/27/2006 HQ0359222-011 011-RCPT MO/CC 
01/02/2007 110359585-986 099-C3MM SPL 
01/03/2007 110359755-020 072-METER MAIL 108643 
01/03/2007 110359755-023 072-METER MAIL 108642 
01/03/2007 110359755-026 072-METER MAIL 108644 
01/03/2007 110359755-028 072-METER MAIL 76377 
01/03/2007 110359755-029 072-METER MAIL 108645 
01/03/2007 110359819-027 100-CR INM CMM 
01/04/2007 HQ0359940-215 030- 1/2007 CI INC CI INCOME 
01/08/2007 110360279-481 099-COMM SPL 
01/10/2007 110360747-023 071-MED CO-PAY 083088 
01/15/2007 110361072-465 099-COMM SPL 
01/16/2007 110361119-462 099-COMM SPL 
01/19/2007 HQ0361572-014 061-CK INMATE 097099 
01/22/2007 110361677-470 099-COMM SPL 
01/29/2007 110362528-456 099-COMM SPL 
02/06/2007 HQ0363668-238 030- 2/2007 CI INC CI INCOME 
02/07/2007 HQ0363859-007 061-CK INMATE 100394 
02/12/2007 110364351-512 099-COMM SPL 
02/13/2007 110364512-530 099-COMM SPL 
02/20/2007 110365057-469 099-COMM SPL 
02/26/2007 110365771-488 099-COMM SPL 
03/05/2007 110366696-436 099-COMM SPL 
03/08/2007 HQ0367267-216 030- 3/2007 CI INC CI INCOME 
03/12/2007 210367594-513 099-COMM SPL 
ISCI/UNT13 PRES FACIL 
TIER-C CELL-55 
Current 
Balance 
4.94 
....................... 
....................... 
Amount Balance 
- - - - - - - - - -  - - - - - - - - - - -  
75.90 76.21 
59.60DB 16.61 
12.22DB 4.39 
2.52DB 1.87 
1.70DB 0.17 
75.90 76.07 
43.23DB 32.84 
17.81DB 15.03 
10.51DB 4.52 
2.85DB 1.67 
1.66DB 0.01 
70.40 70.41 
34.54DB 35.87 
32.89DB 2.98 
100.00 102.98 
59.99DB 42.99 
0.63DB 42.36 
0.63DB 41.73 
0.39DB 41.34 
0.39DB 40.95 
0.39DB 40.56 
7.42 47.98 
62.04 110.02 
51.62DB 58.40 
3.00DB 55.40 
21.44DB 33.96 
0.74DB 33.22 
10.00DB 23.22 
4.10DB 19.12 
12.85DB 6.27 
117.15 123.42 
5.00DB 118.42 
59.75DB 58.67 
4.07DB 54.60 
48.59DB 6.01 
0.59DB 5.42 
3.36DB 2.06 
107.91 109.97 
54.93DB 55.04 
MOTION AND AFFIDAVIT FOR FEE WAIVER 
f b  25 
r CERTIFICATE OF MA.EING 
I KEREBY CERTIFY That on the a day of A/ > J- b- ,20% 1 
IvIaiIed a true and correct copy of the MOTION AND AFFIDAVIT FOR FEE WAlVER 
(PRISONER) via prison mail system to the US Mail system to: 
dez L&de Connty Prosecuting Attorney 
/ I D ?  s&&.k $0 &.c /267 
&7sL b B?5-0,! 
MOTION AND AFFJDAVIT FOR FEE WAIVER (PRISONER) 
PAGE 6 
Revised: 10113105 
h a t e  name 4zJ 1J, kncR k/ 
D O C  No- 7 x 7 ~ 5 -  $scz 
Address Pa D. 23~: J y 
e 3 8 3 7 0 7 ,  
Petitioner 
THE DISTRICT COKRT.OF TEE ' 5.e c o d  JUDICIAL DISTRICT 
OF TKE STATE? OF IDAHO, IN AND FOR ?'HE: COU~NTY OF ,Ue5 P&PL c 
&cl4~.r23 d .  K & z E ; S E & ~  
Petitioner, 
1 8W-a252 
1 MOTEON ANXI AFKTDAW n\J 
vs. 1 S'UPPORT FOR 
1 APPOINTMENT OF 
ST- oG ZB&l-+o 7 1 '  COUNSEL 
Respondent. 1 
I. COMES NOW, j?.;LLd 0. wa/ . Petitioner in the above 
entitled m&r and moves this Honorable Court to grant Petitioner's Motion for ~ ~ ~ o h & e n t  of 
Cornsel for the reasons more fXly set forth herein and in zhe Affidavit in Support of Motion for 
Appointment of counsel. 
1. Petitioner is curre~ftly incarcerated within the Idaho Department of Conections 
. . 
under the direct care, custody and control of Warden C[*A;-. 
. . 7 
of the 5 , a  4- $.kk k~&-kl b-~zb 
2. The issues to be presented in this case may become to complex for the Petitioner 
to  properly pursue. PeGtioner: lacks fhe knowledge and skill needed to represent himmerself, 
3. PetitionerlRespondent required assistance completing. these pleadings, as h~/slie 
was uuable to do it Izimhe=self. 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT . , OF COWSEL - 1. 
Xevjse'd: 1 O/lJ/DS 
DATED this __ day of .2? 
Petitioner 
. . 
AFFIDAVIT IN SUPPORT FOR Al?POmTmNT OP COUNSEL 
 lam' t!J+ ~ c & $ ~ /  &er first bekg duty s~vorn upon hisher oalh, deposes 
, 
arid says as fillows: 
. . .  
1. I am. the &fiat in the above-entitled case; 
2- 1 '&I cun'enfly residing at the. aab shh &acbhz( xf i~whbe I 
uhder the .care, custody and cbnkol of Warden h,-I ; > 
3. I indigent &rid do not %2ave any funds to hire privBte counsel; 
4. 11 am without bank adcounts, stocks, bonds, rea1 estate or any other f o m  of real 
psopem; 
5. 1 am unable to provide any other form of security; 
6. X am untrained -in the law; 
7. If 1 am forced to proceed without caunseZ being appointed X will be uaF&Iy 
hqdicapped in competing with trained 4 corkpetent counsel of the State; 
Further yow aEmt say& naught 
MOTION AND AFFSDAXT IN SUPPORT FOR A.PPOlNTmNT OF COUNSEL - 2 
'-.. Revised: 10113/05 
-- - . .  , . .:. 
WHERFFORE, Petitioner ~ e s p e ~ l y  prays that this Honorable Cout issue i' . it's Order granting petitioner's Motion for Appointment of Counsel fo represent hisher interest, 
or in the alternative grant any such relief to wbich it may appear the Petitioner is entitled to. 
DATED This & day of do&rv~.b , 2 0 e .  
1 SUBSCRIBED AND SWORN AND AFFIRMED to before me thi$$$%y 
L.. 
MOTION AND AFFIDAVIT ][N SUPPORT FOR APPOINTMENT OF COUNSEL - 3 
Revised: 1 Of13105 
, . 
; 1 9  
. . 
CERTrnCATE OF IMAKLLNG 
I HEREBY CERTIFY that on the ;I L day of ,dilo~e&k 2 0 &  I 
mailed a copy of this MOTION AND AFFIDAVIT IN SWPORT FOR APPOINTMENT OF 
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy via 
prison mail system for processing to the U.S. mail system to: 
dc:z PC?*'= County Prosecuting.Attomey 
2 0. XBX 1 x 7  
&&J?sr(lrz Z b  a?i>7t 
, . 
. T
MOTION AND AFFIDAVIT IN SUPPORT FdR APPOINTMENT OF COUNSEL - 4. 
Revised: 10113105 
I 
Inmate name Zii L a-ri X C p ~ b l  
DOCNO. 72Ty.j" ss&;G 
Address- k d. ?M r Y mDFc 6 m s w  
%D:~P Fb x7'703 r$rtf>$~~/ 
Dl TEE D I S m C ' r  COURT OF THE c<&co,~$ JI.J~TCIAL DlSTRlCT 
OF TM;, STATE OF DAHQ, XN AND FOR TME COUNTY OF AJ~Z P a r e  
1 
Petitioner, I 
VS . 
) 
1 
ais xb~i+.~a . ,  > 
1 
Respondent. 1 
1 
ORDER G-NG 
MOTION FOR 
~ p , o m ~ m m  
OF CQrnSEL 
- 
c * IT IS MEARI3Y ORDERED that the. P6tfttonerys Motion for Appointment of ' 
Counsel is granted and (attorney's name), a duly 
licensed attorney in the State of Idaho, is hereby appointed to represent said defendant in 
. . all proceedings involving the post conviction petition. 
DATED this rdaY of Drun b , z W ~ .  
, ! 1 
ORDER GRANTING MOTION TO A~POINT COUNSEL 
Revised. I0/I3/05 U L  21 
DANIEL L. SPICKLER 
Nez Perce County Prosecuting Attorney 
Erik L, Johnson 
Deputy Prosecuting Attorney 
Post Office Box 1267 
Lewiston, Idaho 83501 
Telephone (208) 799-3073 
I.S.B.N, 5995 
FILED 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
RICHARD W. KRZEBEL, Case No. CV2007-2522 
1 
Petitioner, 1 
) 
VS. MOTION FOR SUMMARY DISPOSITION 
STATE OF IDAHO, ) 
1 
Respondent. 'l 
COMES NOW, Respondent, State of Idaho, by and through its attorney of record, Erik L. 
Johnson, Deputy Prosecuting Attorney for Nez Perce County, and moves this Cow for 
Summary Disposition and Dismissal of the Petitioner's Application for Past-Conviction Relief as 
a matter of law pursuant ta Idaho Code 5 19-4906(c). This motion is supported by the attached 
Brief in Support of Motion for Summary Disposition, incorporated herein by reference. 
-11\ DATED this fl day of December, 2007. 
Deputy P secuting Attorney 
r" 
Kriebel v. State 
MOTION FOR SUMMARY DISPOSITION 
CERTIFICATE OF SERVICE 
I declare under penalty of perjury that a full and correct copy of the foregoing MOTION 
FOR SUMMARY DISPOSITION was sent via messenger addressed to the following: 
Neil P. Cox 
Attorney at Law 
924 5" Street 
Clarkston, WA 99403 
4- DATED this day of December, 2007. 
Kriebel v. Stale 
MOTION FOR SUMMARY DISPOSlTlON 
DANIEL L. SPZCKLER 
Nez Perce County Prosecuting Attorney 
Erik L. Johnson 
Deputy Prosecuting Attorney 
Post Office Box 1267 
Lewiston, Idaho 83501 
Telephone (208) 799-3073 
1.S.B.N. 5995 
IN TEE DISTRICT COURT OF THE SECOND SUT)lCIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COLWTY OF NEZ PERCE 
NCIJARD W. IUUEBEL, 1 Case No. CV2007-2522 
Petitioner, ) 
) RESPONDENT'S BRIEF FN SUPPORT 
VS . 1 OF MOTION FOR 
) SUMMARY DISPOSITION 
STATE OF IDAHO, 1 
1 
Respondent. 1 
Comes now, Erik L, Jobson, Deputy Prosecuting Attorney for Nez Pcrce County, State 
of Idaho, and respectfully submits the following Brief in Support of Motion for Summary 
Disposition. 
FACTUAL BACKGROUND AND PROCEDURAL BLSTORY 
%chard Kriebel pled guilty to lewd conduct with a minor under sixteen, Idaho Code 5 
18-1 508, a felony. On September 1,2005 the Court sentenced Kriebel to ten (10) years to 
twenty five (25) years in the custody of the Idaho Board of Corrections. 
Kriebel filed the present petition for post conviction relief on November 29,2007 
alleging ineffective assistance of counsel. Kriebef alleges that his trial counsel was ineffective 
by failing to suppress a court ordered evaluation pursuant to Esfrada v. State, 149 P.3d 833 
Kriebsl v. State 
RESPONDENT'S BRIEF 
N StTPPORT OF MOTION 
FOR SUMMARY DISPOSITION 
(Idaho 2006). Kriebel seeks to have the Court remove his psychosexual evaluation from the 
record and return to District Court for resentencing. 
APPLICABLE STANDARDS 
A Petition for Post-Conviction relief is brought pursuant to Idaho Code Sections 19-4901 
through 19-491 1. The application is a special proceeding which is civil in nature and distinct 
from the criminal proceeding. State v. Bearshield, 104 Idaho 676 ( t  983); State v. January, 127 
Idaho 634 (Ct. App. 1995). A post-conviction proceeding must comply with various procedural 
rules outlined in Idaho Code 9 19, Chapter 49. Summary dismissal of an application pursuant to 
Idaho Code 9 19-4906 is the procedural equivalent of summary judgment under Idaho Rule of 
Civil Procedure 56. Medrano v. State, 127 Idaho 693 (Ct. App. 1995). Like a plaintiff in a civil 
action, the applicant must prove by a preponderance of the evidence the allegations upon which 
the request for post-conviction relief is based. Martinez v. State, 126 Idaho 813 (Ct. App. 1995). 
To withstand summary dismissal in a post-conviction relief proceeding, it is incumbent 
upon the applicant to tender a factual showing based upon evidence that would be admissible at a 
hearing. Drapeau v. State, 103 Idaho 612 (Ct. App. 1982). An application for post-conviction 
relief must be verified with respect to facts within the personal knowledge of the applicant, and 
affidavits, records or other evidence supporting its allegations must be attached, or the 
application must state why such supporting evidence is not included with the petition. Medrano, 
127 Idaho at 642-43. In other words, the application must present or be accompanied by 
admissible evidence supporting its allegations, or the application will be subject to dismissal. Id. 
Section 19-4901 of the Idaho Code specifically states two requirements that a petitioner 
must meet in order to bring a claim for post conviction relief. First, the petitioner must be 
convicted of or sentenced for a crime. Second, the petitioner must claim either (1) the conviction 
Kriebel v. Slate '2 
RESPONDENT'S BRIEF 
n\r SUPPORT OF MOTION 
FOR SUh4MARY DISPOSITION 
or sentence was unconstitutional, (2) the court was without jurisdiction, (3) the sentence exceeds 
a legal maximum, (4) the existence of material evidence previously unheard, (5) the expiration of 
sentence or unlawtl revocation of probation, (6) the defendant is innocent, or (7) the conviction 
or sentence is otherwise subject to collateral attack upon any ground of alleged error heretofore 
available under any common law, statutory or other writ, motion, petition, proceeding, or 
remedy. LC. § 19-4901 (a). The state bases its motion to dismiss upon the following grounds: 
(1) the petition is untimely, and (2) the petition contains conclusory allegations lacking 
supporting evidence. 
ARGUMENT 
1. The Petition is Untimely. 
Idaho Code $ 19-4902 provides that "[aln application may be filed at any time within one 
(1) year from the expiration of the time for appeal or from the determination of an appeal or from 
the determination of a proceeding following an appeal, whichever is later." "[Tlhe time limit to 
file an application under the UPCPA is not renewed or extended by any . . . collateral post- 
judgment proceeding." Freeman v. State, 122 Idaho 627,629 (Ct. App. 1992). 
As noted above, the Petitioner was sentenced on September 1,2005. Ktiebel had 42 days 
from that date, or until October 13,2005, to file an appeal, which was not done. He then had one 
year from that date, or until October 13, 2006, to file a post-conviction claim. See I.C. 19- 
4902. 
A recent post-conviction case in Nez Perce County District Court affirms that a post- 
conviction petition based on Estrada filed outside the one year time limit is procedurally barred. 
In Hassett v. State, the petitioner filed his petition based on Estrada twelve years a& the 
allowable time frame. Nez Perce County Case No. CV07-1348. The District Court found that 
Kriebel v. Slate 
RESPONDENT'S BNEF 
IN SUPPORT OF MOTION 
FOR SUMMARY DISPOSITION 
Hassett's petition "is without question untimely." Id. at 6. The present petition was filed outside 
of the time frame for filing a post-conviction application and is therefore procedurally time- 
barred. 
2. The Petition Contains Conclnsory Allegations and Lacks Evidence 
Section 19-4903 of the Idaho Code specifically states that "[a]ffidavits, records, or other 
evidence supporting [the petition's] allegations shall be attached to the application or the 
application shall recite why they are not attached." Case law adheres to this section by citing to 
it and reiterating its language. Nielson v. State, 121 Idaho 779 (Ct. App. 1992); Baruth v. 
Gardner, 110 Idaho 156 (Ct. App. 1986). These decisions held that petitions that do not have 
such affidavits, records, or other evidence attached, and give no explanation as to why they are 
not attached, are unsupported allegations. Id. Such unsupported allegations entitle the court to 
summarily dispose of the application for post-conviction relief. Nielson, 121 Idaho at 780. 
No material issue of fact is presented by an application for post-conviction relief that 
contains nothing more than mere assertions. Nielson, supra. Mere assertions stem fkom 
allegations being made without supporting documentation, or when the allegations are 
conclusory in nature. Id. Applications for post-conviction relief that contain only conclusory 
allegations, unsubstantiated by any fact, are insufficient to entitle a petitioner to an evidentiary 
hearing and thus, such unsupported allegations entitle the court to summarily dispose of the 
application. Id. 
In his petition, Kriebel states that the court ordered him to obtain a psychosexual 
evaluation, that the evaluation contained unfavorable comments toward him, and that the 
sentencing judge relied on the evaluation to impose the sentence. However, he does not mention 
what statements he refers to nor how these statements resulted in a harsher sentence. More 
Kriebel v Stale 
RESPONDENT'S BRIEF 
M SUPPORT OF MOTION 
FOR SUMMARY DISPOSITION 27 
importantly, Kriebel did not provide an affidavit supporting his allegations with admissible 
evidence or explain why such evidence is not attached. 
CONCLUSION 
biebel's petition was filed outside of the time kame allowed by Idaho Code 1.9-4902 
and is therefore procedurally barred. As to of Krlebel's allegations, the petition contains 
conclusory allegations without supporting evidence ox documentation or an explanation why 
such evidence is not attached. Such unsupported allegations entitle the Court to summarily 
dispose of the petition. The Respondent requests that the Cow? grant its motion for summary 
disposition and dismiss Mr. Giebel's petition for post-conviction relief. 
-Zz- DATED this day of December, 2007 
Deput Prosecuting Attorney I 
Kriebsl v. Slate 
RESPONDENT'S BRIEF 
M SWPORT OF MOTION 
FOR SUMMARY DISPOSITION 
CERTIFICATE OF SERVICE 
I declare under penalty of perjury that a full, true, complete and correct copy of the 
foregoing BRIEF IN SUPPORT OF MOTION FOR SUMMARY DISPOSITION was sent via 
messenger addressed to the following: 
Neil P. Cox 
Attorney at Law 
924 5" Street 
Clarkston, WA 99403 
DATED this day of December, 2007 
Kriebel v. State 
RESPONDENT'S BRIEF 
IN SUPPORT OF MOTION 
FOR SUMMARY DISPOSITION 
Date: 1 /j 0/2008 
Time: 01:55 PM 
Page 9 of 1 
Second Judicial District Court - Nez Perce County 
Minotes Report 
Case: CV-2007-0002522 
Richard Wayne Kriebel, Plaintiff vs State Of Idaho, Defendant 
Selected Items 
User: TERESA 
Hearing type: status conference 
Assigned judge: Carl 6. Kerrjck 
Court reporter: Nancy Towler 
Minutes clerk: TERESA 
Minutes date: 01/10/2008 
Start time: 01149 PM 
End time: 01:22 PM 
Audio tape number: DC# 3999 
Parties: Neil Cox 
Nancy Berger-Schneider 
Tape Counter: 480 Petitioner not present. 
Tape Counter: 503 Court addresses Mr. Cox. 
Tape Counter: 517 Mr. Cox addresses the Court. 
Tape Counter: 544 MF. COX to submit brief by 1-1 8-08. 
Tape Counter: 566 State to respond by 1-25-08. 
Court will review briefing and go from there. 
Tape Counter: 580 Court recess. 
COURT MINUTES 
Neil P. Cox 
Attorney at Law 
924 Fifth Street 
Clarkston, WA 99403 
Telephone: (509) 758-6092 
Facsimile: (509) 758-9820 
ISBA No. 5 166 
Attorney for Petitioner 
IN THE DISTRICT COURT OF JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN OUNTY OF NEZ PERCE 
RlCHARD W. KRIEBEL, 1 CASE NO: CV2007-2522 
) 
Petitioner, ) 
) MOTION FOR EXTENSION 
VS. 1 
) 
STATE OF IDAHO, ) 
) 
Respondent.. 1 
COMES NOW, Petitioner, Richard Kriehel, by and through his attorney, Neil P. Coy and hereby 
requests an Extension for time to file Memorandum and supporting documents. 
This motion is based on the attached Affidavit of Neil P. Cox. 
3 ~ u a  cy , 
DATED this - day of Bz@ 2007. 
Attorney for Petitioner ' 
Motion for Extension 1 
STATE OF WASHINGTON ) 
) ss. 
Comty of Asotin ) 
I, NEIL P. COX, being first duly sworn, on oath, depose and state: 
I am the attorney for Petitioner in the above-captioned cause. 
1 am awaiting an affidavit from my client. ID addition, I miscaI.ct11ated badly my ability to complete 
my memorandum, in light of the trial in State vs. Billin~s. 
+ J9.k - 
Neil P. Cox 
SUBSCR1BED AND SWORN to before me onthis 2z day of January, 2008. 
- .   - ... washington, residing at Clarkston 
,' ,-i, -.
-. % 
?;: .%+ My Commission Expires: I Bib , 
.,!> 
Affidavit of Neil P. Cox .;, 
MOTION FOR EXTENSION 32 
CERTIFICATE OF DELIVERY 
I hereby certify that on this 23 day of January, 2008, I sent a true and correct copy ofthe 
foregoing document by Valley Messenger Service to the following: 
Nez Perce County Prosecutor 
1 109 F Street 
Lewiston, Id. 83501 
Affidavit of Neil P. Cox 
MOTION FOR EXTENSION 
Neil P. Cox 
Attorney at Law 
924 Fifth Street 
Clarkston, WA 99403 
Telephone: (509) 758-6092 
Facsimile: (509) 758-9820 
ISBA No. 5 166 
Attorney for Petitioner 
IN THE DISTRICT COURT OF THE SECOND SUT>ICZAL. DISTRICT OF TEE 
STATE OF IDAHO, IN Al\m FOR THE COUNTY OF NEZ PERCE 
RlCElARD W. KRIEBEL, ; ) CASE NO: CV2007-2522 
Petitioner, ) 
) ORDER FOR EXTENSION 
VS. ) 
) 
STATE OF TDAEIQ, 1 
1 
Respondent.. 
This Court, having reviewed the Motion and Affidavit hereto, now does ORDER: 
Petitioner shall file his memorandum and supporting 
documents no later than F e h a r y  7", 2008. 
DATED 
Order for Extension 
JUDGE 
CERTIFICATE OF DELIVERY 
& 
I do hereby certify that on this day of January, 2008, I caused a true and correct copy of the 
foregoing to be delivered to the following: 
Law Office of Neil P. Cox 
924 Fifth Street 
Clarkson, WA 99403-2636 
Nez Perce County Prosecutor 
1 109 F Street 
Lewiston, Id. 83501 
Order for Extension 
. MeilP. Cox 
Attorney at Law 
924 Fiflh Street 
Clarbt~n, WA 99403 
Telephone: (509) 758-6092 
Fmsirnile: (509) 758-9820 
ISBA No. 5 1 66 
Attorney fox Petitioner 
ATTORNEY P-!ETi P. COX 
- ----- . ,#._ 
i '" .LI. -< 
PAGE: 82 
FILED . . 
PATTY 0, WEEKS 
IF! THE T)XSTNCT COUP4T OF TEE SECOhD JUPIC'IAL DISTKtC'I- OF ?HE 
STATE OF IDAHO, W AND FOR THE C O W m  OF NEZ PERCE 
R'IGEfARD W. KRIEBE.l;, CASE NO: CV2007-2522 
Petitioner, 
) 
1 
1 AFFEIAVIT OF R l C M  RXUEBEL 
v9. 1 
1 
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T U C m  KRIEBEL, being first duly sworn, on oath, deposes and states: 
X am the: P~itioner in this case. 
II was incarcerated in September, 2205, I was shipped to Washington State Clspawtment of Corrections for 
a case 1 had in Washington. 1 was returned to the Id&o prism system in December, 2005. 
1 wrote a letter to Mr. Vm Edour abo~~t  filing a postcanvict~an caw. Mr. Van Idour wrote me back (in early 
2006) h3?oming x~ke that 1 had bo good pmspects of' filing eucb a case. His roply did not provide me with 
idormation concerning pcrstconvictioa proceedings in Idha such as rime-frames nnd the 1~ga:at pounds to 
bring such cases, 
X did not know until 1 learned about the case oFEs~sda v, State of Idaho (2006) &at X had a right..jo remain 
.:< . " .: . ...
silent during tests and mer?tings durlngthe case. P)uring tlxe case against me, my at-komey, ~ a b e &  ~ . & & l d ~ u r  . ...;.. 
.,. . 
rwcr told me that I had s right to remain silent d.uring tcsthg, such as sexud exmination wd pxa-t;en;ntinci;: 
reporting. When J did those things, X did not know that I had a.rig.ht to remain sil%nt and 1 made 6 lot qP 
statements about mysdf At sentencing, the Judge made wnments about the prq-sentence reprtj  1 do, not 
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remember exactiy wbat he said end I do not remember what he said abu t  sexual examination repi*? but I 
do know .that the those reports refleeted negatively am3 that the reports hurt my case in the eyes of the Judge; 
SmSCmED AN3 SWORN to begore me day of January, 2008. 
I hereby oertify that on this ilikl_ day of. %2%, I sent a true and correct copy o f  f i e  
foregoing document by Va l19  Messenger Service zo .the foilowhg: 
Nez Pexce County Prosecutor 
1.1 09 F Street 
Ilewiston, Id. 83501 
Affidavit of Richard Mebel. 
Neil P. Cox 
Attorney at Law 
924 Fifth Street 
Clarkston, WA 99403 
Telephone: (509) 758-6092 
Facsimile: (509) 758-9820 
ISBA No. 5 166 
Attorney for Defendant 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
RICWftD W. KRfEBEL, 
Petitioner, 
VS. 
STATE OF IDAHO, 
Respondent. 
1 
1 CASE NO: CV2007-2522 
1 
1 
1 MEMORANDUM IN RESPONSE TO 
MOTION TO DISMISS 
1 
1 
Petitioner, Richard W. KriebeI, submits the following response to the State's Motion to Dismiss 
Petition. 
INTRODUCTION 
Your undersigned requested at the status conference of January 10, 2008 that this Court 
address the issues of timeliness and waiver of grounds for relief prior to considering the merits of 
Mr. Hassett's postconviction claims. In the event that the Court concludes that the petition has been 
timely filed and that na waiver occurred, then you  undersigned requests leave to file a memorandum 
on the merits of the petition. 
I. THIS COURT SHOULD FIHD THAT MR. KNEBEL'S PETITION AND CLAIMS ARETIMELY AND 
NOT WANED. 
Mr. Kriebel has based his petition primarily upon a 2006 Idaho Supreme Court case. Estrada 
v. State 143 Idaho 558,149 P.3d 833 (2006). h Estrada, the court concluded that "a defendant has 
-3 
a Sixth Amendment right to cotlnsel regarding only the decision of whether to submit to a 
psychosexual exam." Mr. KXebel should not be precluded from bringing his claim .that he was not 
adequately represented during a critical stage of the proceeding, due to his former attomy's 
_ I !  
Memorandum in Response 1 3.8 
(alleged) failure to inform Petitioner of his right to remain silent during psychologicalipsychosexual 
and pre-sentence investigation procedures. 
11. TNE LIMITATIONS PERIOD SHOULD BE EOUITABLY TOLLED. 
This Court is asked to toll the limitations period for Mr. Kriebel's postconviction petition 
on equity grounds. Savas v. State 139 Idaho 957, 88 P.3d 776 (Id. App. 2003). In $yas, the 
court stated: 
In Idaho, equitable tolling of the statute of 
limitations for filing a post-conviction relief petition 
has been recognized: 
(1) where the petitioner was incarcerated in an out- 
of-site facility on an in-state conviction without 
legal representation or access to Idaho legal 
materials; (2) and where mental disease and/or 
psychotropic medication renders a petitioner 
incompetent and prevents petitioner from earlier 
pursuing cliallenges to his conviction. (Citation 
omitted). a. at 960. 
Mr. Kriebel seeks equitable relief on the first ground articulated above. First of all, 
during part of the limitations period, Mr. Kriebel was incarcerated in the Washington penitentiary 
system. After he was returned to the Idaho Department of Corrections (December, 2005), Mr. 
Kriebel wrote a letter to his attorney concerning the ffing of a postconviction petition. 
According to Mr. Kriebel's Affidavit, his attorney's reply did not provide an explanation of the 
law in Idabo concerning post-conviction proceedings; the reply, further, discouraged Mr. Kriebel 
from pursuing such relief. 
While Mr. Kriebel arguably had access to Idaho legal materials once he was returned to Idaho in 
December, 2005, Mr. Kriebel was effectively denied access to legal information by his attorney's 
failure to respond to Petitioner's inquiry concerning the filing of a postconviction proceeding. 
As a result, this Court should grant Petitioner equitable relief from the postconviction limitations 
period for filing a relief petition. 
Memorandum in Response 
m. BECAUSE ESTRADA ARTICULATED A 'WEW RULE" OF FUNDAMENTAL 
CONSTITUTIONAL IMPORTANCE. THIS COURT SHOULD APPLY THE ESTRADA 
DOCTRINE RETROACTIVELY TO MR. KRIEBEL'S CASE. 
Mr. Kriebel urges this Court to apply the exception to the limitations period addressed by 
the Idaho Court of Appeals in Lafon v. State, 119 Idaho 387, 807 P.2d 66 (Id. App. 1991). In 
Lafon the court stated: 
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The district court concluded that a strict application of the five-year 
limitation would have the effect of depriving LaFon of his claim 
under the Uniform Post-Conviction Procedure Act before the claim 
actually arose; and that such a result would be "manifestly unjust" 
and "inconsistent with the concept of fundamental justice." The 
state has not challenged the district court's application of a 
discovery exception to this category of LaFon's allegations. Rather, 
the state submits that the discovery exception was applied properly 
on these facts. @. at 391, ftnt. 5. 
The principle described in Lafoncomes from a line of United States Supreme Court cases 
analyzing the concepl: of retroactivity in applying a "new rule". (See e.g. Penry v. Lvnaueh, 492 
U.S. 302 (1989); Teasue v. Lane, 489 U.S. 288 (1989)). In m, the Court concluded that 
novel and fundamental new rules of criminal procedure which are "implicit in the concept of 
ordered liberty" may be applied retroactively to achieve justice. a. at 31 1, (quoting), Palko v. 
Connecticut, 302 U.S. 319,325 (1937). 
Idaho's Supreme Court articulated a decision of fundamental, constitutional import in 
Estradav. State, 143 Idaho 558, 149 P.3d 833 (2006). In Estrada, the court stated: 
While no Idaho Supreme Court or United States 
Supreme Court case has specifically articulated a 
Fifth Amendment right against self-incrimination as 
it applies to psychosexual evaluations that may 
support a harsher sentence in a non-capital case, the 
case law nevertheless indicates that the Fifth 
Amendment applies to psychosexual evaluations. 
We affirm the district court's conclusion that 
Estrada's attorney was deficient in failing to inform 
his client of this right.& at 839. 
This Court is asked to decline the State's invitation to apply the limitations in the 
post-conviction proceedings act to Mr. Kriebel's case. Mr. Kriebel has shown that Idaho has 
Memorandum in Response 3 t- ,-: 
1; 
articulated a new criminal procedural rule which amounts to a "watershed" in Idaho criminal 
jurisprudence. This conclusion is supported by the recent flood of litigation concerning Estrada 
in our courts. In the interest of justice, Mr. Kriebel should not be time-barred from addressing 
his Estrada claim in this case. 
CONCLUSION 
For the reasons set forth above, Petitioner, Richard W. Kriebel respectfully requests that 
this Court deny the State's Motion for Summary Disposition on the issues of timeliness of the 
petition. Petitioner further requests that the Court allow additional time to address the merits of 
the Petition. 
DATED: 2 -  \ \ - ~ ? 5  
By: c 
~ k i l  P. Cox 
Attorney for Petitioner 
Memorandum in Response 
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I hereby certify that on this day of February, 2008, a true and correct copy ofthe 
foregoing document was given to Valley Messenger Service for delivery to the office of the Nez Perce 
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IN THE DISTWCT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, ]IN AlVD FOR TEE COUNTY OF NEZ PERCE 
) 
R I C W  W. KHEBEL, ) 
1 
Petitioner, ) CASX NO. CV 2007-2522 
1 
v. 1 ORDER GRANTING MOTION 
1 FOR SUMMARY DISPOSITION 
STATE OF IDMQ, 1 
1 
Respondent. 1 
This matter came on before the Court on Petitioner's Petition for Post Conviction 
Relief. The Petitioner was represented by Neil Cox, Attorney at Law. The State was 
represented by Erik Johnson, Nez Perce County Deputy Prosecuting Attorney. The Court 
heard oral argument on March 20,2007. The Court, having hemd the argument of 
counsel and being MZy advised in the matter, hereby renders its decision. 
BACKGROUND 
The Petitioner filed this Petition and Affidavit for Post Conviction Relief on 
November 29, 2007. On December 27,2007, the State filed a Motion for Summary 
Disposition. Counsel was appointed to represent the Petitioner, and a status conference 
. . 
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FOR SUMMARY DISPOSITION 
w a  held on January 10,2008. At that time, counsel for Petitioner requested additional 
time to brief the issue of whether the statute of limitations for filing a petition of post- 
conviction relief should be tolled.' Argument on whether the Petition was timely was 
heard on March 20,2007. 
The Petitioner, Richard Kriebel, pled guilty to lewd conduct with a minor under 
sixteen, I.C. 5 18-1508. He was sentenced on September 1,2005. Following sentencing, 
Mr. Kriebel spent a brief period of time incarcerated in the State of Washington. 
According to R/Ir. Kriebel, he returned to the Idaho prison system in December, 2005. 
AfJidavit of Richard Kriebel. 
POST-CONVICTION RELIEF STANDARD 
Under the Uniform Post-Conviction Procedure Act, a person sentenced for a 
crime may seek relief upon makmg one of the following claims: 
(1) That the conviction or the sentence was in violation of the constitution 
of the United States or the constitution or laws of this state; 
(2) That the court was without jurisdiction to impose sentence; 
(3) That the sentence exceeds the inmimum authorized by law; 
(4') That there exists evidence of material facts, not previ~usly presented 
and heard, that requires vacation of the conviction or sentence in the 
interest ofjustice; 
(5) That his sentence has expired, his probation, or conditional release was 
unlawhlly revoked by the court in which he was convicted, or that he is 
otherwise unlawfully held in custody or other restraint; 
(6) Subject to the provisions of section 19-4902(b) through (f), Idaho 
Code, that the petitioner is innocent of the offense; or 
(7) That the conviction or sentence is otherwise subject to collateral attack 
upon any ground or alleged error heretofore available under any common 
law, statutory or other writ, motion, petition, proceeding, or remedy. 
I.C. § 19-4901(a). 
' Should the Petitioner prevail on his argument regarding the timeliness of his Petition, additional time 
would be granted to brief the remaining issues in detail. 
- - 
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A petition for post conviction relief "may be filed at any time within one (I) year 
from the expiration of the time for appeal or from the determination of an appeal or from 
the determination of a proceeding following an appeal, whichever is later." I.C. 8 19- 
4902(a) 
Petitions for post-conviction relief are a special proceeding distinct from the 
criminal action that led to the petitioner's conviction. Sanchez v. State, 127 Idaho 709, 
71 1, 905 P.2d 642 (Ct. App.1995). "An application for post-conviction relief initiates a 
proceeding which is civil in nature." Fenstermaker v. State, 128 Idaho 285,287,912 
P.2d 653,655 (Ct. App. 1995). However, unlike an ordinary civil action that requires 
only a short and plain statement of the claim, an application for post-conviction relief 
"must be verified with respect to facts within the personal knowledge of the applicant, 
and affidavits, records or other evidence supporting its allegations must be attached, or 
the application must state why such supporting evidence is not included with the petition. 
I.C. 3 19-4903." Id. 
A petitioner in an application for post-conviction relief bears the burden of 
pleading and proof imposed upon a civil plaintiff. "Thus, an applicant must allege, and 
then prove by a preponderance of the evidence, the facts necessary to establish his claim 
for relief." Martinez v. State, 125 Idaho 844, 846, 875 P.2d 941 (Ct. App.1994). 
Under I.C. 8 19-4906, summary disposition of a petition for post-conviction relief 
may occur upon motion of a party or upon the court's own initiative. However, 
''[s]ummaty dismissal is permissible only when the applicant's evidence has raised no 
genuine issue of material fact which, if resolved in the applicant's favor, would entitle the 
petitioner to the requested relief. Fenstermaker, 128 Idaho at 287,912 P.2d at 655. "If 
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the application raises material issues of fact, the district court must conduct an 
evidentiary hearing and make specific findings of fact on each issue." Sanchez at 71 1. 
"It is also the rule that a conclusory allegation, unsubstantiated by any fact, is insufficient 
to entitle a petitioner to an evidentiary hearing." Baruth v. Gardner, 110 Idaho 156, 159, 
715 P.2d 369 (Ct.App.1986). 
DISCUSSION 
The Petitioner's underlying claim relates to his sentence, therefore a petition for 
post conviction relief is appropriate under the Uniform Post-Conviction Procedures Act 
(hereafter "WCPA"). "[Tlhe UPCPA was instituted as the exclusive vehicle to present 
claims regarding whether a conviction or sentence was entered in violation of 
constitutional or statutory law." Eubank v. State, 130 Idaho 861, 863,949 P.2d 1068, 
1070 (Ct. App. 1997); Still v. State, 95 Idaho 766,768, 519 P.2d 435, 437 (1974). The 
Petitioner's claims do not fall under the constitutional remedy of habeas corpus. "A writ 
of habeas corpus, on the other hand, is the appropriate method for challenging unlawful 
conditions of confinement." Id.; Olds v. State, 122 Idaho 976,979,842 P.2d 3 12, 3 15 
(Ct. App. 1992). 
The distinction between a petition for post conviction relief and a writ of habeas 
corpus is important because the constitutional remedy of habeas corpus has no time 
limitation. Id. The UPCPA, however, does limit the time that a Petitioner may submit a 
petition. I.C. 3 19-4902(a) states: "An application may be filed at any time within one (1) 
year from the expiration of the time for appeal or from the determination of an appeal or 
from the determination of a proceeding following an appeal, whichever is later. LC. 3 
19-4902(a). 
ORDER GRANTING MOTION 
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The Petition before this Court addresses two issues: first, whether the statute of 
limitations for filing a post-conviction petition should be tolled, and second, whether the 
recent case Estrada v. State, 143 Idaho 558, 149 P.3d 833 (2006) should be retroactively 
applied to the petition before this Court. Each issue will be addressed in turn. 
1. There is no basis for equitable tolling of the statute of limitations. 
Mr. Kriebel was sentenced in this matter on September 1, 2005. The Petitioner 
did not appeal this sentence, and the forty-two day deadline for appeal passed on October 
13,2005. Pursuant to I.C. 5 19-4902(a), the Petitioner had one year from this date to file 
a petition for post conviction relief. This deadline passed on October 13,2006. This 
petition was filed on November 29, 2007, well after the October 13, 2006 deadline as 
mandated by I.C. 5 19-4902(a). "The failure to file a timely petition is a basis for 
dismissal of the petition." Sayas v. State, 139 Idaho 957,959, 88 P.3d 776, 778 (Ct. App. 
2003); Evensioslqy v. State, 136 Idaho 189, 30 P.3d 967 (2001). 
The Petitioner asks this Court, in equity, to toll the limitations period for filing his 
post conviction petition. Application of the equitable tolling doctrine has been 
recognized in Idaho. Id. at 960,88 P.3d at 779. 
In Idaho, equitable tolling of the statute of limitations for filing a post- 
conviction relief petition has been recognized: (I) where the petitioner 
was incarcerated in an out-of-state facility on an in-state conviction 
without legal representation or access to idaho legal materials; (2) and 
where mental disease andlor psychotropic medication renders a petitioner 
- - 
incompetent and prevents petitioner hom earlier pursuing challenges to 
his conviction. 
Id.; see also Isaakv. State, 132 Idaho 369, 370 n. 1,972 P.2d 1097, 1098 n.l (Ct. App. 
1999). The Petitioner argues the time limit in his case should be equitably tolled because 
he did not have access to Idaho legal materials; first, because he was briefly incarcerated 
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in Washington, and second because he was discouraged by a letter he received from his 
attorney. 
The Petitioner's brief incarceration in Washington is of no consequence to the 
determination that the deadline for filing a post-conviction petition has passed in this 
case. Even if the Court were to toll the statute of limitations for four months based upon 
the Petitioner's out-of-state incarceration, this would only change the deadline for filing 
to February 13,2007-still nine months prior to the actual filing of this petition. Thus, 
tolling the statute of limitations for four months does not change the fact that this Petition 
is untimely. 
The Petitioner argues the statute of limitations should be tolled because he was 
effectively denied legal representation based upon a letter he received in January, 2006, 
from his then-appointed attorney. The Petitioner argues that the letter discouraged him 
from pursuing post-conviction relief. Memorandum in Response to Motion to Dismiss, at 
2. When considering summary disposition, the Court liberally construes the facts and 
reasonable inferences in favor of the Petitioner. See Sayas v. State, 139 Idaho at 959, 88 
P.3d at 778. The letter in question was drafted on January 9, 2006, shortly after Mr. 
Kriebel returned to incarceration in Idaho. Afidavit of Rickard Kriebel. Reviewing the 
letter in a light most favorable to the Petitioner, the letter makes reference to whether the 
Petitioner's case is "closed." The letter does not address the issue of filing a petition for 
post-conviction relief. Specifically, the attorney wrote: 
You and I have discussed the question of your case being "closed" before. 
The paperwork I have shows the following timeline, with no reference to 
the case being closed: 
1-25-2003- Case filed in Nez Perce County 
5-22-2003- Amended Complaint filed 
6-3-2003- Request for Temporary Custody 
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(from Twin Rivers Correctional Facility) 
5-12-2005- Initial Appearance in Nez Perce County 
5-25-2005- Preliminary Hearing 
6-2-2005- Arraignment 
6-9-2005- Entry of Guilty Plea 
9-1-2005- Sentencing 
At this point I do not see a lot of options. You confessed to this crime. 
When you did that that closed some options to you. Judge Kerrick's 
sentence is within the limits allowed by law, and he did credit off your 
time served. He also ran your sentence concurrent with your Washington 
sentence. 
I am sorry I did not have better news for you. Thank you for your 
attention. 
Affidavit of Richard Kriebel, Letter dated January 9, 2006. Other than claiming he was 
discouraged by the letter, the Petitioner sets forth no reason that he was denied access to 
the Courts. Upon his return to Idaho, there is no evidence the Petitioner was denied 
access to Idaho legal materials, thus Petitioner relies on his claim that the letter from 
counsel discouraged him from seeking post-conviction relief. The letter itself does not 
state that the Petitioner should refrain from filing a post-conviction relief action. It 
discusses the Petitioner's understanding of his case being "closed." In order to establish 
a basis for equitable tolling the Petitioner must show he was "incarcerated in an out-of- 
state facility on an in-state conviction without legal representation or access to Idaho 
legal materials." Sayas v. State, 139 Idaho at 960, 88 P.3d at779. Once Petitioner was 
returned to Idaho, there is no indication he was denied access to Idaho legal materials. 
Therefore, there is no basis to toll the statute of limitations based on the Petitioner's claim 
he was denied legal access to the Courts. 
The most the statute of limitations might have been tolled in this case is four 
months. Even with such equitable tolling, the current Petition was not filed within the 
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time limits set forth in the WCPA. Therefore, the Petition is dismissed due to 
untimeliness. 
2. Estrada should not be retroactively applied to this Petition. 
The State moved for dismissal on the following grounds: f 1) petition is untimely; 
and (2) petition is based on conclusory allegations unsupported by any evidence. The 
Petitioner, on the other hand, argues the petition is timely because Estradu v. State, 143 
Idaho 55 8, 149 P.3d 833 (2006), articulated a new rule of Eundarnental constitutional 
importance, which should be held to have retroactive application.2 The Petitioner refers 
to the letter from counsel in support of his argument, in particular, the attorney's 
reference to the psychosexual evaluation. 
I know you are disappointed with your sentence. However, you need to 
remember that you had very little in your favor for reducing the sentence. 
You confessed to the crime. The victim was available to testi@ and would 
have done that. Your evaluation was not as favorable as it could have 
been and that presented some major problems. 
AfJiavit of Richard Kriebel, Letter dated January 9, 2006 (emphasis added). 
In Estrada v. State, 143 Idaho 558,149 P.3d 833 (2006), the Court held that "a 
court-ordered psychosexual evaluation constitutes a critical stage of litigation" to which 
the Sixth Amendment right to counsel applies. Id. at 56 1, 149 P.3d at 836, The Court 
held defendants have a right to at least the advice of counsel regarding participation in the 
psychosexual evaluation.) Id. at 562,149 P .3d at 83 7. Once the Court reached its 
finding on the applicability of the Sixth Amendment, the Court turned its attention to 
2 This petition was filed within one year of the Estrada decision, which is necessary to note if the Court 
were to determine that Estrada announced a new rule of law that should be held to have retroactive 
application. 
3 The Estrada G o u t  noted that it had not been asked to decide whether the Sixth Amendment right includes 
the right to have counsel physically present during the evaluation and, therefore, that question was left for 
another day. 
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Estrada's c1 aim that his trial counsel was ineffective. The Court began its malysis by 
first determining whether a defendant's Fifth Amendment right against self-incrimination 
can be asserted in a court-ordered psychosexual evaluation, After detemining the Fi&h 
Amendment question, the Court analyzed Estrada's ineffective assistance of counseI 
claim under the Strickland test. 
The Petitioner contends the Estrada Court announced a new rule of law in regard 
to the Sixth Amendment right to counsel and the Fifth Amendment right against self- 
incrimination and that the new rule of law should be applied retroactively. The Petitioner 
directs the Court to Lafin v. State, 1 19 Idaho 387, 807 P.2d 66 (Ct. App. 1991), arguing 
that Lafon comes from a line of United States Supreme Court cases analyzing the concept 
of retroactivity, specifically, Teague v. Lane, 489 U.S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 
Of relevance to the instant case is Spanziano v. Singletary, 36 F.3d 1028 (1 lth 
Cir. 1994) , where the Court issued a clear understanding that it was bound by the doctrine 
announced by the Supreme Court in Teague v. Lane, 489 U.S. 288, 109 S.Ct. 106Q, 103 
L.Ed.2d 334 (1989). Relative to the Teague doctrine, the Spanziuno Court stated, 
The Teague doctrine bars retroactive application in a 28 U.S.C. 2254 
[habeas corpus] proceeding of any rule of law which had not been 
announced at the time the petitioner's conviction became fmal. The 
Supreme Court has directed that ""a federal court should apply Teague by 
proceeding in thee  steps." The first step is to determine when the 
defendant's conviction and sentence became final. Id. Ordinarily, a 
conviction becomes final for these purposes "when the availability 
of direct appeal to the state courts has been exhausted and the time for 
filing a petition for a writ of certiorari has elapsed or a timely filed petition 
has been Finally denied.: Id. . . . 
The second step of the Teague analysis is determining whether the rule the 
habeas petitioner seeks or upon which he relies is a new one, Caspari, 
4 Strickland v. Washington, 466 U.S. 668, 104 S.Q. 2052,80 ~ . ~ d . l d  674 (1984). 
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510 U.S. at ---, 114 S.Q. at 953. A "new rule" is one that "imposes a new 
obligation on the States," or that produces a result "not dictated by 
precedent existing at the time the defendant's conviction became final." 
jd.; Gilmore v. ~ i y l o r ,  508 U.S. 333, ----, 113 S.Ct 2112,2116, 124 
L.Ed.2d 306 (1993); Sawver v. Smith. 497 U.S. 227,234. 110 S.Ct. 2822, 
2827,111 L.Ed.2d 193 (1990); Teame, 489 U.S. at 301,109 S.Ct. at 
1070. Even if the result the habeas petitioner seeks is withiin the "logical 
compass" of a prior Supreme Court decision, Butler v. McKellar, 494 U.S. 
407,415.110 S.Ct. 1212,1217, 108 L.Ed.2d 347 (1990); even if prior 
Supreme Court decisions "inform, or even control or govern, the analysis" 
of the claim, Saffle v. Parks, 494 U.S. 484.491.1 10 S.Ct. 1257,1261, 108 
L.Ed.2d 415 (1990); S a y e r ,  497 U.S. at 236, 110 S.Ct. at 2828; Butler, 
494 U.S. at 415, 110 S.Ct at 1217; it is still a 'hew rule" claim unless the 
rule is actually dictated by pre-existing precedent. 
Spanziano v.  Singletary, 36 F.3d at 1042. 
As was noted by the Teague Court, "It is admittedly often difficult to determine 
when a case announces a new rule . . . ." Teague v. Lane, 489 U.S. at 301,109 S.Ct. at 
1070. Later decisions by the Supreme Court attempted to assist in the determination by 
better defining the term 'new rule'. In Saffle v. Parks, 494 U.S. 484, 110 S.Ct. 1257, 108 
L.Ed.2d 4 15 (1 990), the Court stated, 
In Teague, we defined a new rule as a rule that "breaks new ground," 
"imposes a new obligation on the States or the Federal Government," or 
was not "dictated by precedent existing at the time the defendant's 
conviction became final." Teague, supra, 489 U.S., at 301, 109 S.Ct., at 
1070 (plurality opinion) (emphasis in original). The explicit overruling of 
an earlier holding no doubt creates a new rule; it is more difficult, 
however, to determine whether we announce a new rule when a decision 
extends the reasoning of our prior cases. As we recognized in Butler v. 
McKellar, 494 U.S. 407,412-414,110 S.Ct. 1212,1216-1217, 108 
L.Ed.2d 347 (1990), the question must be answered by reference to the 
underlying purposes of the habeas writ. 
Safle v. Parks, 494 U.S. at 488, 110 S.Ct. at 1260. 
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In Butler v. McKeller, 494 U.S. 407,110 S.Ct. 1212, 1217, 108 L.Ed.2d 347 
(1990), the Court discussed the announcement of a new rule relative to the purposes 
behind collateral remedies: 
A new decision that explicitIy overrules an earlier holding obviously 
"breaks new ground" or "imposes a new obligation." In the vast majority 
of cases, however, where the new decision is reached by an extension of 
the reasoning of previous cases, the inquiry will be more difficult. We said 
in Teague: "'The relevant frame of reference ... is not the purpose of the 
new rule whose benefit the [defendant] seeks, but instead the purposes for 
which the writ of habeas corpus is made available.' Mackey [v. United 
States, 401 U.S. 667, 682, 91 S.Ct. 1160, 1175.28 L.Ed.2d 404 (1971) 
( ~ a r l k ,  J. concurring in judgments in and dissenting in I....' 
'The interest in leaving concluded litigation in a state of repose ... may 
quite legitimately be found by those responsible for defining the scopk of 
the writ to outweigh in some, many, or most instances the competing 
interest in readjudicating convictions according to all legal standards in 
effect when a habeas petition is filed.' ... Given the 'broad scope of 
constitutional issues cognizable on habeas,' ... it is 'sounder, in 
adjudicating habeas petitions, generally to apply the law prevailing at the 
time a conviction became final than it is to seek to dispose of [habeas] 
cases on the basis of intervening changes in constitutional 
interpretation.' ... '[Tlhe threat of habeas serves as a necessary additional 
incentive for trial and appellate courts throughout the land to conduct their 
proceedings in a manner consistent with established constitutional 
standards. In order to perform this deterrence function, ... the habeas court 
need only apply the constitutional standards that prevailed at the time the 
original proceedings took place.' " Teague, supra, at 306, 109 S.Ct., at 
1073 (plurality opinion) (emphasis added; some brackets in original; some 
internal citations omitted). 
Teague further observed:"[l]n many ways the application of new rules to 
cases on collateral review may be more intrusive than the enjoining of 
[state] criminal prosecutions ... for it continualZy forces the States to 
marshal resources in order to keep in prison defendants whose trials and 
appeals conformed to then-existing constitutional standards. Furthermore, 
as we recognized in Engle v. Isaac, [456 U.S. 107, 128, n. 33, 102 S.Ct. 
1558, 1572, n. 33, 71 L.Ed.2d 783 (1982),] '[sltate courts are 
understandably frustrated when they faithfully apply existing 
constitutional law only to have a federal court discover, during a [habeas] 
proceeding, new constitutional commands.' ... See also Brown v. Allen, 
344 U.S. [443], 534,73 S.Ct. 397,423,97 L.Ed. 469 [ (1953) 1 (Jackson, 
J., concurring in result) (state courts cannot 'anticipate, and so comply 
with, this Court's due process requirements or ascertain any standards to 
ORDER GRANTING MOTION 11 
FOR SUMMARY DISPOSITION 
5-4 
which this Court will adhere in prescribing them')." Teague, supra, at 310: 
109 S.Ct., at 1075 (plurality opinion) (emphasis in original; some internal 
citations omitted). 
The 'hew rule" principle therefore validates reasonable, good-faith 
interpretations of existing precedents made by state courts even though 
they are shown to be contrary to later decisions. [internal cites omitted]. 
Butler v. McKeller, 494 U.S. at 412-414, 110 S.Ct. at 1216-1217. 
The Court is not persuaded that Estrada announced a new rule of law. After 
Estrada's sentence was affmed on direct appeal, he timely filed a post-conviction 
petition. In his petition, Estrada asserted his trial counsel was deficient for failing to 
advise him that he could invoke his Fifth Amendment right against self-incrimination in 
the court-ordered psychosexual evaluation despite his plea of guilty to the charge of rape. 
The district court concluded Estrada had a Fifth Amendment right against self- 
incrimination relative to the psychosexual evaluation and found his trial counsel was 
ineffective for failure to so advise Estrada. However, the district court denied the petition 
after concluding Estrada was not prejudiced by the deficiency and, therefore, had failed 
to meet the second prong of the Strickland test. 
On appeal, the Court of Appeals affirmed the district court's denial but reached its 
decision under a slightly different analysis. The Court of Appeals agreed that the 
privilege against self-incrimination applies to psychosexual evaluations ordered by the 
court. However, it found Estrada had failed to show his trial counsel was ineffective. 
The Court reasoned that, because no decision by Idaho's appellate courts or by the United 
States Supreme Court has held that a defendant may invoke the right against self- 
incrimination in court ordered mental health evaluations conducted for sentencing, 
Estrada's attorney could not be faulted for failing to advise his client regarding a 
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privilege that was not clear. Estrada v. State, 143 Idaho at 561, 149 P.3d at 836. While 
the language used by the Court of Appeals would suggest a new rule of law, the analysis 
did not end with the Court of Appeals decision. Estrada sought and was granted review 
of his petition by the Idaho Supreme Court, which saw things very differently. 
The Idaho Supreme Court found Estrada's trial counsel was deficient for the 
following reasons: 
The availability of the Fifth Amendment privilege against self- 
incrimination "does not turn upon the type of proceeding in which its 
protection is invoked, but upon the nature of the statement or admission 
and the exposwe which it invites." Application of Guult, 387 U.S. 1, 49, 
87 S.Ct. 1428,1455, 18 L.Ed2d 527, 558 (1967) (noting the privilege 
may be claimed in a civil or administrative proceeding if the statement is 
or may be inculpatory). This Court's decisions clearly indicate that 
both at the point of sentencing and earlier, for purposes of a 
psychological evaluation, a defendant's Fifth Amendment privilege 
against self-incrimination applies. See State v. Lanyord, 116 Idaho 860, 
871,781 P.2d 197,208 (1989) ( "The fifth amendment privilege against 
self-incrimination and the sixth amendment right to counsel apply to 
custodial psychiatric exams conducted prior to sentencing as well as those 
conductedprior to trial."); State v. Wilkins, 125 Idaho 215, 217-18, 868 
P.2d 123 1, 1233-34 (1994) (holding that the Fifth Amendment privilege 
protects a defendant against compelled testimony at the sentencing hearing 
in a non-capital case); State v. Odiaga, 125 Idaho 384,387, 871 P.2d 801, 
804 (1994) ("Following Idaho's repeal of the insanity defense, no statutory 
scheme remains through which a psychological evaluation can be 
compelled without threatening the rights guaranteed under both [the Fifth 
Amendment to the United States Constitution and article I, section 13, of 
the Idaho Constitution]."); State v. Wood, 132 Idabo 88, 100, 967 P.2d 
702,714 (1998) (noting that "[ilf apsychiatrist or psychologist had been 
appointed by the court for purposes of a presentence investigation, counsel 
for Wood would have had the opp~~tunity to advise his client of the 
possible uses of the information and of the privilege against self- 
incrimination. "). 
The district court found that under Strickland, Estrada's attorney was 
deficient in failing to inform Estrada of his right to assert the privilege 
against self-incrimination. The judge's findings on this point are not 
clearly erroneous and are affvmed by this Court. Strickland sets an 
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"objective standard of reasonableness" for judging whether errors in an 
attorney's performance are serious enough to render that performance 
defective. 466 U.S at 688, 104 S.Ct. at 2064,80 L.Ed.2d at 693-94. See 
also State v. Hairston, 133 Idaho 496,511,988 P.2d 1170,1185 (1999). 
"There is 'a strong presumption that counsel's performance falls within the 
wide range of professional assistance.' " Hairston, 133 Idaho at 51 1,988 
P.2d at 1185 (citingAragon v. State 114 Idaho 758,760,760 P.2d 1174, 
1176 (1988)). Under Strickland, "[tlhe proper measure of attorney 
performance remains simply reasonableness under prevailing professional 
norms." 466 U.S at 688, 104 S.Ct. at 2064,80 L.Ed.2d at 693-94. Given 
the state of the law established by Estelle, Wilkins, Odiaga, Wood, and 
Lankford, this Court cannot find that Estrada's attorney acted 
reasonably under prevailing standards of professional norms. See 
Estelle, 451 U.S. at 470, 101 S.Ct. at 1877, 68 L.Ed.2d at 373-74; Wilkins, 
125 Idaho at 217-18,868 P.2d at 1233-34; Odiaga, 125 Idaho at 387,871 
P.2d at 804; Wood, 132 Idaho at 100,967 P.2d at 714; Lankford, 116 
Idaho at 871,781 P.2d at 208; Strickland, 466 U.S at 688, 104 S.Ct. at 
2064,80 L.Ed.2d at 693-94. While no Idaho Supreme Court or United 
States Supreme Court case has specifically articulated a Fifth Amendment 
right against self-incrimination as it applies to psychosexual evaluations 
that may support a harsher sentence in a non-capital case, the case law 
nevertheless indicates that the Fifth Amendment applies to 
psychosexual evaluations. We a f f m  the district court's conclusion that 
Estrada's attorney was deficient in failing to inform his client of this right. 
Estrada v. State, 143 Idaho at 563-564, 149 P.3d at 838-39 (emphasis added). 
The Idaho Supreme Court found that, as early as 1989 in Lankford and in a 
number of cases following Lanyord, it had clearly established precedent that the Fifth 
Amendment right against self-incrimination applies to court ordered psychological 
evaluations conducted for sentencing purposes. The Court then found that, because the 
law was well established at the time Estrada was ordered to undergo a psychological 
evaluation, his trial attorney did not act reasonably under the prevailing standards of 
professional norms when he failed to advise Estrada of his right and, as a result, he was 
ineffective in his representation of Estrada. 
The Court finds the Supreme Court's analysis well reasoned. The term 
'psychosexual' evaluation is simply a coneacted term used to describe a psychological 
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evaluation that places emphasis on the sexual psychology of the individual. Hence, the 
Supreme Court's holding in Estruda did not announce a new mle of law but instead held 
that the law in fd&o was clear and Estrada's attorney was deficient for not having 
advised his client regarding this well-established right, Applying the E s t d a  Court's 
analysis to the Petitioner, his claim for ineffective assistance of counsel was hown  to 
him, or should have been known to him, at the time of his direct appeal and should have 
been raised at the latest within the one (I) year time f i m e  for post conviction claims 
under I.C. lj 19-4902(a).~ 
While this Court is confident Esfrada did not announce a new mle of law, the 
question of retroactivity will be addressed as though, arguendo, a new rule had been 
announced. The T e a p e  Court held, "[we now adopt Justice Harlan's view of 
retroactivity fox cases on collateral review. Unless they fall within an exception to the 
general rule, new constitutional rules of criminal procedure will not be applicable ta those 
cases which have become fmal before the new mles are m ~ u n c e d . ' ~  Teague, 489 U.S. at 
310, 109 S.Ct. at 1074. Under the Teague doctrine, there are only two exceptions to the 
general rule that prohibits retroactive application of new d e s  of law to cases on 
collateral review. 
The first exception permits the retroactive application of a new rule if the 
rule places a class of private conduct beyond the power of the State to 
proscribe, see Teague, 489 US., at 31 1, 109 S.Ct., at f 075, or addresses a 
"substantive categorical gumantere] accorded by the Constitution," such 
as a rule "prohibiting a certain category of punishment for a class of 
defendants because of their status or offense." Penry, 492 U.S., at 329, 
330, 109 S.Ct., at 2953. . . . . 
The second exception is for "watershed mles of criminal procedurey' 
implicating the fundamental fairness and accuracy of the criminal 
5 Because the Court finds the Petition untimely, it need not address the suficiency of the evidence on the 
claim. 
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proceeding. See Teague, supra, 489 U.S., at 311,109 S.Ct., at 1076 
(plurality opinion); Butler, supra, 494 U.S., at 416, 110 S.Ct., at 1218. 
Safjle v. Parh, 494 U.S. at 494-495, 110 S.Ct. at 1263-1264. 
The Teague Court fixther clarified the second exception by stating, "[Wle 
believe that Justice Harlan's concerns about the difficulty in identifying both the 
existence and the value of accuracy-enhancing procedural rules can be addressed by 
limiting the scope of the second exception to those new procedures without which the 
likelihood of an accurate conviction is seriously diminished." Teague v. Lane, 489 
U.S. at 313, 109 S.Ct. at 1077. 
Assuming first for the sake of argument that Estrada announced a new rule of 
law, the Estrada holding would not fall within either of the two exceptions that allow for 
retroactive application on collateral review. Estrada held a defendant may invoke his 
Fifth Amendment right against self-incrimination relative to a psychological evaluation, 
including a psychosexual evaluation. It further held a defendant receives ineffective 
assistance of counsel if his attorney does not advise him of his right to invoke the Fifth 
Amendment right against self-incrimination in a court ordered psychosexual evaluation. 
The first exception to the general rule requires that a newly announced rule of law place a 
class of private conduct beyond the power of the State to proscribe before it has 
retroactive application on collateral review. The Estrada holding clearly fails this test. 
The second exception to the general rule requires that a new rule of law provide a 
watershed rule of criminal procedure "without which the likelihood of an accurate 
conviction would be seriously diminished" Teague at 3 13. The Estrada holding fails 
this test as well as Estrada addressed a Constitutional right within the sentencing phase of 
a criminal case, not the guilt fmdmg phase. 
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Under the Teugue analysis, Estrada did not announce a new rule of law, making 
the question of retroactive application moot. Nevertheless, even if, arguendo, a higher 
court should find Estrada announced a new rule of law, it would not have retroactive 
application to cases on collateral review under the general rule announced in Teague as it 
does not fdZ within either of the two exceptions that allow retroactive application of a 
new rule on collateral review. 
CONCtUSrON 
The time for filing a petition for post conviction relief is one year kom the 
expiration of the time for appeal. The Petitioner was sentenced in 2005, and he did not 
appeal the sentence. This Petitian for Post Conviction Relief must be dismissed because 
it is beyond the time limit established by the UPCPA, specifically, I.C. $ 19-4902(a). 
Even if the Court were to equitably toll the statute of limitations for the four months that 
Petitioner was incarcerated out of state, the date the Petition was filed still falls at least 
nine months past the time that it should have been filed. Thus, the State's Motion for 
Summary Disposition is granted. 
ORDER 
The State's Motion for Summary Dispositian is hereby GRPINTED. 
IT IS SO ORDERED. 
DATED this &day of April 2008. 
CARL $3. K E W C K  - District Judge 
ORDER GRANTING MOTION 
FOR SUMMARY DlSPOSITlON 
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Neil P. cox WyYL4MMGJM 
Attorney at Law 
924 5" Street 
Ctarkston WA 99403 
Erik L. Johnson -G/Y114SR/L\q lw 
Deputy Prosecuting Attorney 
P 0 Box 1267 
Lewiston ID 83501 
PATTY 0. WEEKS, CLERK 
ORUEIi GMNI'ING MOTION 
FOR StJMMARY DISPOSl'1lON 
Neil P. Cox 
AHoney for Petitioner 
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Clarkston WA 99403 
Telephone: (509) 758-6092 
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IN THE DISTRICT COURT OF TI33 SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDANO, IN AND FOR THE COUNTY OF NEZ P E K E  
l ? . l C W  W. KRIEBEL, 
Petitioner/Appellmt, 
V. 
STATE OF IDAHO, 
Respondent.. 
CASE NO: CV 2007-25s 
MOTION FOR ORDER APPOINTNG 
IDAE-XO APPELLATE DEFENDERS 
ON APPELLATE 
COMES NOW, Petitioner, Richard W. Kriebel, by and though 3nis attorney, Neil P. Cox, 
and MOVES this Court for an Order appointing the Idaho Appellate Defenders to represent Mr. 
Kriebel. in the appeal from the Nez Perce County District Court. 
rw 
BY: 
Neil P. Cox 
Attorney for Petitioner 
Motion for Order Appointing Idaho 
Appellant Defenders on Appellant 
1 hereby certify that on this z- day of May, 2008,I sent a hue and correct copy of the 
foregoing document by Valley Messenger Service to the following: 
Nez Perce County Prosecutor 
1 109 F Street 
Lewiston Id. 83501 
Motion for Order Appointing Idaho 
Appellant Defenders on Appellant 
Neil P. Cox 
Attorney for Appellant 
924 Fifth Street 
Clarkstoa WA 99403 
Telephone: (509) 758-6092 
Facsimile: (509) 758-9820 
ISBA No. 5 166 
IN THE DISTNCT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
'RXC- W. KRIEBEL, 
PetitionedAppelllant, 
v. 
STATE OF IDAHO, 
Respondent.. 
CASE NO: CV 2007-25Z2 
NOTICE OF APPEAL 
TO: THE ABOVE NAMED RESPONDENT, STATE OF IDAHO AND THE PARTY'S 
ATTORNEY, ERIK L. J03E3Cr;ISON, DEPUTY PROSECUTING A T T O M Y ,  1109 F STmET, 
LEWISTON, fD 83501 AND THE CLERK OF THE ABOVE ENTITLED COURT. 
NOTICE XS HEREBY GIVEN THAT: 
1. The above named appellant, Richard W. K-riebel, appeals against the above named 
respondent to the Idaho Supreme Cowt from the Order Granting Motion for Srxmrnary 
Disposition, entered in the above entitled action on the 2 1st day of April 2008, Honorabte 
Judge Cad B. Kenick presiding. 
Notice of Appeal 
2. The party has a right to appeal to the Idaho Supreme Court, and the judgments or orders 
described in paragraph 1 above are appealable orders under and pursuant to Rule 1 l(a)(l) 
I.A.R. 
3. The issues on appeal include, but are not limited to: (I) whether or not the 
PetitionerIAppellant is entitled to post-conviction relief on ineffective assistance of counsel 
grounds where trial counsel failed to have a court ordered psychological evaluation 
suppressed; (2) whether or not the PetitionerIAppellant is entitled to equitable tolling on the 
grounds his trial counsel's failed to respond to his inquiries for post-conviction relief; (3) 
whether or not the Estrada doctrine -- applying Sixth Amendment rights to psychological 
evaluations -- should apply retroactively to the PetitionerIAppellanl-. 
4. No order has been entered sealing any part of the record or transcript. 
5. A reporter's transcript is not requested. 
6. The Appellant requests the following documents to be included in the clerk's record in 
addition to those automatically included under Rule 28,1.A.R: 
a All depositions, briefs, statements, and affidavits. 
7. I certify: 
a The reporter need not be served since no transcript is requested. 
b. No transcript fee is applicable since no transcript is requested. 
c. That the appellant is exempt from paying the estimated fee for the preparation of the 
record pursuant to PetitionerlAppellant's Motion and Affidavit for Fee Waiver 
(Prisoner) made at the time of the Petition and Affidavit for Post-Conviction Relief. 
d. That appellant is exempt from paying the appellate filing fee pursuant to 
PetitionerIAppellant's Motion and Affidavit for Fee Waiver (Prisoner) made at the 
time of the Petition and Affidavit for Post-Conviction Relief. 
e. That service has been made upon all padies required to be served pursuant to Rule 
20 and the attorney general of Idaho pursuant to Section 67-1401(1), Idaho Code. 
Notice of Appeal 
DATED THIS 21 '+day of May, 2008. 
Attorney for Petitioner 
Notice of Appeal 
I 
CERTIFICATE OF DELIVERY 
I hereby certify that on this 2 A  day of May, 2008, I sent a true and correct copy of the foregoing 
document by Valley Messenger Service to the following: 
Nez Perce County Prosecutor 
1109 F Street 
Lewiston, Id. 83501 
Notice of Appeal 
I. BASES 
Neil P. Cox 
Attorney for Appellant 
924 Fifth Street 
FILED 
Clarkston WA 99403 m w 2 7  . ,  . ~ $ a  
Telephone: (5 09) 7 5 8 -6092 
Facsunile: (509) 758-9820 
ISBA No. 5 166 
.. ~. : ~. . 
IN THE DISTRICT COURT OF THE SECOND SCTDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
Mr. Kriebef. filed an appeal to the Idaho Supreme Court of the Order Granting Motion for 
Summary Disposition in this case. 
RICHARD W. KRIEBEL, 
PetitionerlAppellant, 
v. 
STATE OF IDAHO, 
Respondent.. 
The Idaho Appellate Defenders are hereby appainted to represent Richard W. X(riebel 
before the Idaho Court of Appeals, effective as of the date of this Order. 
CASE NO: CV 2007-25a 
ORDER APPOINTING IDAkIO 
APPELLATE DEFENDANTS 
ON APPEAL 
5-2'y-oL 
DATE 
Order Appointing Idaho 
Appellant Defenders on Appeal 
JUDGE 
CERTIFICATE OF DELIVERY 
I E R E B Y  CERTIFY that on thec7day of May, 2008, I caused a true and correct 
copy of the foregoing document to be delivered to the following: 
Law Office of Neil P. Cox 
924 Fifth Street 
Clarkson, WA 99403-2636 
Nez Perce County Prosecutor 
1 109 F Street 
Lewiston, Id. 83501 
Clerk of the Couvt 
Order Appointing Idaho 
Appellant Defenders on Appeal 
0 6 / 2 4 / 2 0 0 5  10:16 FAX 208 3 3 4  2985 
-- 
- -- 
STATE APPELLATE PD 
MOLLY 3. HUSKEY 
State Ap eltate Public DeCnder P State of daho 
1.S.B- # 4843 
SARA 8, THOMAS 
Chief, A p p e l l ~ t e  Unit 
1.S.B. # 5867 
3647 Lake Harbor lane 
Boise, ldaho 83703 
(208) 334-271 2 
Fl LED 
DEPUTY 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR NET PERCE COUNTY 
RICHARD W. KRIEBEL, 
Petitioner-Appellant, 
1 
CASE NO, CV 2007-2522 
1 
v. ! S,C. DOCKET NO. 35340 
STATE OF IDAHO, 
Respondent 
j 
) AMENDED 
1 NOTICE OF APPEAL \ 
TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE 
PARW'S ATTORNEYS, ERIK L, ,JOHNSON, NEZ PERCE COUNTY 
PROSECUTOR, P.O. BOX 1267, LEWISTON, ID, 83501, AND THE CLERK OF 
THE ABOVE-ENTITLED COURT: 
NOTICE 15 HEREBY GIVEN THAT: 
1 .  The above-named appellant appeals against the above-named 
respondent to the Idaho Supreme Court from the Order Granting Motion for 
Summary Dismissal entered in the above-entitled action on the 21St day of April, 
2008, the Honorable Car! 5, Kerrick, presiding. 
2. That the pa* has a right to appeal to the Idaho Supwme Court, and the 
judgments or orders described in paragraph 1 above are appealable orders 
under and pursuant to Rule l A (a), 1.A.R. 
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3. A preliminary statement of the issues on appeal, which the appellant then 
intends to assert in the appeal, provided any such list of issues on appeal shall 
not prevent the appeilant from asserting other issues on appeal, is: 
(a) Did the district court err in dism~ssing the appellant's Petition for 
post Conviction Relief? 
4. There is a portion of the record that is sealed. That portion of the record 
that is sealed is the Presentence lnvestigatlon Report (PSI). 
5. Reporter's Transcript. The appellant requests the preparation of the 
entire reporter's standard transcript as defined in 1.A.R 2%~). The apoellant 
also requests the preparation of the add~tional portions of the reporter's 
transcript: 
(a) 
(b) Status Hearins held on Januarv 10, 2008 (Court Reoorter: Nancy 
Towler); and 
(c) Mot~on for Summarv Dis~ositionIDismissal Hearinq held on 
March 20. 2908 (No Court Reoorter information provided on 
Reaister of Actions). 
6 Clerk's Record. The appellant requests the standard clerk's record 
pursuant to I.A.R. 28(b)(2). The appellant requests the following documents to 
be included in the clerk's record, in addrtion to those automatically included under 
1.A.R 28(b)(2): 
(a) Respondent's Brief in Support of Motion for Summarv Disposition 
lodged December 27.2007; 
.7 1 
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(c) Memorandum Response to Motion to Dismiss lodaed Februaw 11, 
2008- t 
(c) @fFidavit of Richard Kriebel filed FebruaN 11,2008; and 
(d) Anv . affidavit, objections, responses, briefs or memorandums, 
includinq all attachments or copies of transcripts. filed or lodaed, bv 
the state, the a s p p o s i t i o q  
to, the dismissal of the Post-Conviction Petition. 
7. I certify: 
(a) That a copy of this Amended Notice of Appeal has been served on 
the Court Reporter, Nancy Towler; 
(b)   hat 'the appellant is exempt from paying the estimated fee for the 
preparation of: the record because the appellant is indigent. (Idaho 
Code 5s 31-3220, 31-3220A, I.A.R. 2d(e)); 
(c) That there is no appellate filing fee since this is an appeal in a 
criminal case (Idaho Code §$31-3220,31-3220A, I.A.R. 23(a)(8)); 
(d) That arrangements have been made with Nez Perce County who 
will be responsible for paying for the reporter's transcript, as the 
client is indigent, 1.C. 39 31-3220, 31-3220A, I.A.R. 24(e); 
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----- --- 
(e) That service has been made upon all parties required to be served 
pursuant to 1.A.R 20. 
DATED this 24'"s~ of June, 2008. 
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73 
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STATE APPELLATE PD 
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CERTIFICATE OF MAILING 
I HEREBY CERTIN that I have this 24" day of June, 2008, caused a 'true 
and correct copy of the attached AMENDED NOTICE OF APPEAL to be placed 
inthe United States mail, postage prepaid, addressed to: 
NEIL P COX 
924 FIFTH STREET 
CLARKSTON WA 99403' 
NANCY TOWLER 
PO BOX 896 
LEWISTON ID 83501 
ERIK L JOHNSON 
NEZ PERCE COUNTY PROSECUTORS OFFICE 
PO BOX 1267 
LEWISTON ID 83501 
KENNETH K JORGENSEN 
DEPUTY ATTORNEY GENERAL 
CRIMINAL DIVISION 
PO BOX 83720 
BOISE ID 83720 0010 
Hand delivered to Attorney General's mailbox at Supreme Court 
HEATHER R. CRAWFORD 
Administrative Assistant 
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In the Supreme Court of  the State of Idaho 
RICHARD W. KRTEBEL, ) 
) ORDER GRANTING MOTION TO 
Petitioner-Appellant, > AUGMENT THE llECORD 
v. ) Supreme Court Docket No. 35340-2008 
) Nez Perce County District Court No. 
STATE OF IDAHO, ) 07-2522 
Respondent. ) 
A MOTION TO AUGMENT THE RECQm AND STATEMENT IN SUPPORT 
THEREOF was filed by counsel for Appellant on January 9, 2009. Therefore, good cause 
appearing, 
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE RECORD be, 
and hereby is, GRANTED and the augmentation record shall include the document listed below, 
file stamped copies of which accompanied this Motion, as EXHIBITS: 
1. Letter dated January 9,2006, 
DATED this ?! of January 2009. 
For the Supreme Court 
Stephen W. Kenyon, ~ l g r k  
cc: Counsel of Record 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
RICHARD W. KRIEBEL, ) 
) 
) SUPREME COURT NO. 35340 
Petitioner-Appellant, ) 
) 
) CLERK' S CERTIFICATE 
v. ) 
) 
) 
STATE OF IDAHO, ) 
) 
) 
Respondent. ) 
I, DeAnna P. Grimm, Deputy Clerk of the District Court of 
the Second Judicial District of the State of Idaho, in and for 
the County of Nez Perce, do hereby certify that the foregoing 
Clerk's Record in the above-entitled cause was compiled and bound 
by me and contains true and correct copies of all pleadings, 
documents, and papers designated to be included under Rule 28, 
Idaho Appellate Rules, the Notice of Appeal, any Notice of Cross- 
Appeal, and additional documents that were requested. 
I further certify: 
1. That no exhibits were marked for identification or 
admitted into evidence during the course of this action. 
CLERK' S CERTIFICATE 75 
IN WITNESS WHEREOF I have hereunto set my hand and affixed 
the seal of said court this 3 day of July 2008. 
PATTY 0. WEEKS, Clerk 
L 
BY 
Deputy Clerk 
CLERK'S CERTIFICATE 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
v. 
STATE OF IDAHO, 
Respondent 
RICHARD W. KRIEBEL, ) 
) 
) SUPREME COURT NO. 35340 
Petitioner-Appellant, ) 
) 
) CERTIFICATE OF SERVICE 
) 
) 
) 
) 
) 
) 
) 
I, DeAnna P. Grimm, Deputy Clerk of the District Court of 
the Second Judicial District of the State of Idaho, in and for 
the County of Nez Perce, do hereby certify that copies of the 
Clerk's Record were placed in the United States mail and 
addressed to Lawrence G. Wasden, Attorney General, P. 0. 
Box 83720, Boise, Idaho 83720-0010 and Molly J. Huskey, SAPD, 
3647 Lake Harbor Lane, Boise, ID 83703 this =day of August 
2008 
CERTIFICATE OF SERVICE 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed 
the seal of the said Court this /3- day of August 2008. 
PATTY 0. WEEKS 
CLERK OF THE DISTRICT COURT 
2 
CERTIFICATE OF SERVICE 78 
